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MINUTES OF COMMITTEE MEETING

The Committee to Make a Study of the Constitution of South
Carolina, 1895, met in the Wallace Room of the State Board of Health
Building, Columbia, South Carolina on Friday, October 6, 1967 and
Saturday, October 7, 1967.

The following members were present:
Senators-

Richard W. Riley
Marion Smoak

Representatives-

J. Malcolm McLendon
W. Brantley Harvey, Jr.

Governor's Appointees-

Miss Sarah Leverette
T. Emmet Walsh

W. D. Workman, Jr.
Huger Sinkler (Friday)

Staff Consultant-
Robert H. Stoudemire

The meeting was called to order by the Vice Chairman, Mr.
Malcolm McLendon.

MR. STOUDEMIRE: Gentlemen, your minutes from last time will be ready
at noon today. We had some decisions to make and we had to let the
working papers take priority. In the future Mrs. Bryan, I hope, will
be able to do our recording and therefore this part of the secretarial
wrk will be separated from the other. The secretary work of this
Committee is going to be a full-time job. On the minutes--what I
tried to do last time, the first day's meeting, was work with the
secretary and to sort of condensed the minutes somewhat. This took
about two days of my time and became hopeless so it appears as if
Emmet is winning after all--that in the future they will be taken

df directly onto a sheet that can be Zeroxed and it will be a more

or less verbatim recording. This is faster and saves a lot of trouble
and, of course, we will clear out foolish statements. That is the
situation on the minutes. Next time--the research reports are being
farmed out. This will give me the time to catch up on the running
tabulation of what we have done and start compiling it in an orderly
fashion so that you can see where we are. The Attorney General has
ruled that we can only use the most recent expression of the General
Assembly which gives us $15,000 as opposed to $25,000. This appears
to be enough to keep us going until the General Assembly comes into
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session, but it will not be ample to print up and distribute anything
we might want to do. I think we can keep going, pay for our research
and things of this nature on this. And I believe that's about all I
have. Mr. Chairman, I would propose that we try to clear some of the
things that we left hanging fire from last time. By the way the

minutes will show--at the end of each session's minutes, we are keeping
a tabulation of all things delayed, holding fire and so on so that as
we go through them, we can tick them off and make sure that we have

them.

MR. McCLENDON: As you know, I'm pinch-hitting for John West who is

n Europe on some other government business. Between Bob and Bill
we'll try to keep this work going. 1I've got a letter from John. It
says, "Dear Mike: As announced at the last meeting, I regret that I
will not be able to attend October 6th and 7th. I particularly regret
that I will not be present for I feel that the finance, taxation and
indebtedness sections are probably the most important and most
controversial. At this writing, I do not have the benefit of Mr.
Stoudemire's research, but I would like to go on record as leaving to
local governing officials a wide discretion in determining debt of
government sub-divisions and the other points in it." Then he says,
"I also wish to endorse the suggestion made in our last meeting that
some arrangement be made to allow us to be free October 28th as I have
a speaking engagement in Charleston on that particular date and most
of the Committee will probably want to go to the Clemson-Alabama
football game". Of course, that's the same day as the Maryland-
University game, the 28th. Thought I would just pass that on to you.
All right, shall we proceed then, Bob, with the things that were left
over from our last meeting?

MR. STOUDEMIRE: The first thing we left over was a statement on the
suspension of the laws, Article I, Section 13. Primarily, we reworked
it--

MR. McCLENDON: Where is that now, Bob, in the working papers?
MR. WORKMAN: Page 5, first working paper.
MR. SINKLER: I'll just follow.

MR. STOUDEMIRE: We reworked that a little bit, as you recall. "“The
power to suspend shall be exercised only by the General Assembly"

and so on. I believe Brantley brought up the question of checking out
the laws on that which I have done, Brantley, and see if you find
anything else other than this. In checking out the laws, I find the
Governor has certain things that relate to violence which was done in
'57 and so forth and so on, but I don't find, really, anything that
would conflict with what we were doing. I checked a number of index
listings and this is all I came up with. Really, it doesn't bring
dout true suspension and the suspending of the writ of habeus corpus
was on the next page.
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MR. WORKMAN: Your point is that what you have found here treflects
the action heretofore taken by the General Assembly which moves in
the direction of permitting certain suspension of the law.

MR. MCLENDON: Well, in view of your research then, is our language
that we suggested there last time --

MR. STOUDEMIRE: I think it's all right

~

~—

MR. McLENDON: Read the thing to us.
MR. STOUDEMIRE: I think this would be right. "The power to suspend
the laws shall be exercised only by the General Assembly or by its
authority in particular cases expressly provided for by it."

MR. WALSH: What page is that on?

MR. STOUDEMIRE: 1It's on page 5. My memory is that execution of
the laws and suspending the execution was considered to be redundant
and not needed.

MR. WORKMAN: We made it the power to suspend. I would move then that
. we adopt it, tentatively, under the re-wording that you've just read.

MR. McLENDON: All right. No objection. We'll move on to the next.

MR. STOUDEMIRE: Gentlemen, more important is Section 16, Searches
and seizures. Page 6, and actually on page 7 is the most significant
thing. Our tentative agreement was to accept the Maryland wording
instead of our current wording, but to work on the secrecy aspect
and also whether or not the word "interception" or "violation" and so
on was the correct thing and to check this with the Attorney General.
Now, I've given you the report from the Attorney General and he very
much agreed that this matter of secrecy is very grave, not only from
electronic devices, but also he requests that a wording be wide enough
to take care of data processing banks. That where someone can put
all the tapes together and come up and find out page after page of
information about a person, you see. Apparently this is, according to
his letter--I was unaware of this until then--apparently this thing
has been discussed in national meetings where they are quite alarmed
about what they can find out about a person. Then, also, Dan brings
in this business which we had not talked about last time, under this
new case referring to inspections--electrical inspections, sewage
inspections--this type of thing. Now he thinks this presents us
another problem and as you will see, he has a wording there that he
apparently recommends that it be added to the end--that last portion
down here. He takes care of that. Now he gives the explanation as
to why this is needed, that you need something to clear up the cause
’ for which these things can be issued. Otherwise, the regular thing
&5 really talks in terms of criminal prosecution whereas this would not
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necessarily be, is the way I read his letter.

MR. WALSH: Now this--what you have given us here is what he suggested
being rather---

MR. STOUDEMIRE: No. The last sentence. Now, after he says that we
need to worry about secrecy which we already determined, then I
re-worded that to try to take care of what I thought we had said
last time wher=2 I believe Dick brought up the gquestion of this word-
ing and come up with the language there. I wrote it out so that we
wuld have something to look at. On this, gentlemen, the wording
doesn't bother me much until the second part of it. "The right of
people to be secure in their persons, houses, papers and effects
against unreasonable searches and seizures and from unreasonable
invasions of privacy." Now, Dan did suggest that language. "Shall
not be violated."

MR. HARVEY: As against communications from unreasonable interceptions.

MR. STOUDEMIRE: VYes, because it's broader than just communications,
especially the data banks. "From unreasonable invasion of privacy."

MR. WALSH: I rather liked that language Dan suggested. Because you
know in our last time--interceptions seemed to confine it to communica-

tions.

MR. STOUDEMIRE: If you go on further--now, you see this is an old
standard clause--"No search warrant shall be issued except upon
probably cause supported by oath or affirmation, and the place to

be searched,"---that's standard---"persons or things to be seized"---
now, what I had a hard time with---how do you protect the secrecy?
And I said or the information to be obtained? Now, I don't know
whether that is---

MR. SINKLER: Better language than this.

MR. STOUDEMIRE: I don't know whether that is the correct phrase or
not. I tried four and five and it didn't work out and you have
trouble with your "to be's".

MR. WORKMAN: We get up against the practical consideration--to get

a search warrant to move into a man's house or automobile is something
which you don't put a guy on notice---the search warrant here would
put a man on notice that you've going to tap his telephone. I'm
trying to rationalize what would be accomplished in"this area. 4

MR. STOUDEMIRE: I think---before we get on here. We might read this
first page of Dan's---not his letter, but he brings up on this---

MR. WALSH: Isn't "unreasonable" the key there? 1In other words, even
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under our federal system they have ruled that for certain purposes
where the law enforcement, sedition---

MR. WORKMAN: Sedition, treason---

MR. WALSH: ---protection of the countries involved, a certain amount
is permissable provided you follow a specified course in obtaining
permission---permission of the Attorney General or somebody like that.

MR. STOUDEMIRE: 1Is is my opinion that we are going to have to revert
back to a phrase, "against unreasonable invasions of privacy" and
rely upon the court to develop a history just as it has upon the
unreasonable search of your house.

MR. WALSH: I think you're right.

MR. STOUDEMIRE: Because I don't think we can say "electronic" because
who knows, ten years from now it might not be electronic. As Dan points
in his letter, you got computer, I don't think is quite electronic.

See what he's getting at here is that, I think, if the Tax Commission
gives a tape to the computer center and they release information from
this, along with all the other tapes. on me, then I think this would

give me the right to have some type of court action that they have
violated my privacy without due process of law and so on.

MR. WORKMAN: What our goal is, is to insert into the Constitution
that which would give an aggrieved individual a cause for action if
the authorities get out of hand in invasion of privacy by whatever
means.

MR. STOUDEMIRE: My further opinion, while we don't like to think

about amending the Constitution while we're trying to revise it, on
some of these things where you cannot look beyond---forever---if,

in this wording there be a serious violation, then let the Constitution
be amended again.

MR. SINKLER: Now, are we going too far in one direction without giving
thought to protecting the populace against criminals. They're going

to get into this electronic stuff very quickly, too, if they haven't
already done so and I personally would much rather see a few private
secrets aired than I would to have the police hamstrung. I think
that's one of the great problems we have gqt in this country today.

I'm sure that this is the liberal trend, but just want to---have we
thought of the other side of this---

MR. WORKMAN: In New York, Governor Rockefeller moved to get some
degree of permissiveness for law enforcement, wire taps and so on.

MR. STOUDEMIRE: The federal courts, I think, ruled out the New York
wire tapping provision.
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MR. WORKMAN: Well, I agree with Huger that we've got to try to---

MR. SINKLER: We don't want to just blindly assume that we're going
to have a bunch of idiots on the Supreme Court for the rest of the
time. Maybe there is some hope there somewhere.

MR. WALSH: I don't think you're hamstringing law enforcement.

MR. SINKLER: I'm not saying you're doing it. I just wanted to ask
the question.

MR. WALSH: Matter of fact, most of the evidence seems to point to
the fact that the law enforcement people have just simply been doing
a sloppy job. That's the principal reason why.

MR. STOUDEMIRE: Huger, I would answer your guestion---

MR. WALSH: Detectives in Detroit say that nothing in what the Supreme
Court has said interferes with law enforcement. 1It's just that the
police were never trained to do a good job.

MR. STOUDEMIRE: Huger, I would answer your question. One thing,
that we cannot say what the federal courts would say, but now, to
me, from "unreasonable" invasion of privacy, there is still adequate
room---

MR. SINKLER: I think you may have it. I'm not fussing with it. I
just wanted to throw it out on the table.

MR. STOUDEMIRE: We do go through a court now so that he can search
my house if he suspects stolen property.

MR. SINKLER: That's true, too.
MR. WALSH: This would be the same thing, as I see it.

MR. SINKLER: This day of instant communication, that sort of thing.
The old system of going to a magistrate to get a warrant, something
like that--somebody's got to be able, under certain circumstances,
to act promptly and I think you probably said "unreasonable" because
I think the court can take "unreasonable" and push it any way they
want to do it. I agree with you that this is something that the
courts are going to write and not the people sitting around this
table.

MR. WALSH: I think that's proper because the circumstances are going
to change and what might be reasonable today might not be reasonable
in the future.

‘ MR. SINKLER: I think this is an area that, really, should develop
and should not be confined to the intent of those who sit around this

table.
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MISS LEVERETTE: It is possible, too, that there will be a swing
back away from this liberal interpretation.

MR. SINKLER: I don't think you can spell out the thought that I'm
trying to have which would protect the law enforcement---I think
you've got to cover it with something like "unreasonable". There
was a wonderful body of law that was more or less overruled as
going in under illegal search procedures and it was there, presumed
that they had probably cause. Of course, we'll get back to this
one of these days.

MR. HARVEY: You're saying that this does, specifically though,
give you the right to obtain information upon obtaining a search
warrant, particularly describing what's sought to be obtained in
the warrant. It affirms that right or that power.

MR. SINKLER: I didn't want to deny perhaps other areas of snooping
that might become necessary, really, to preserve law and order.

MR. WALSH: Under this language, though, wouldn't that permit the
General Assembly to specify and set reasonable bases on which it

could be obtained.

MR. SINKLER: How have you got that now?
MISS LEVERETTE: Read that, Bob.

MR. STOUDEMIRE: You haven't got one?

MR. WORKMAN: Let me ask you a layman's question on the criminal
aspects of this. 1If an officer of the law, Brantley, gets a search
warrant to search Malcolm McLendon's residence. I can go to his
residence with that search warrant, serve it on him, come in and
search. Now, as we go into the interception or invasion with respect
to tapping your telephone, I go to the judge and say for certain
valid reasons which I spell out to the judge, that I want a search
warrant which entitles me to intercept him telephone communications.
Now, am I correct in reading into that that Chief of Police Workman
can intercept McLendon's telephone calls so long as I have in my
possession that search warrant without serving it on him.

MR. SINKLER: I don't think you can. Because the warrant that
enables you to go into the house has to be served and if you are
®ing to have to serve somebody---suppose it's not going into
McLendon's house, but suppose it's going to the source of public
information which the guy's got reasonable cause to believe that

the guy's been jimmying his income tax returns and he's really in

a racket---he's really trying to get at the bottom of the racket and
do we have to serve the search warrant on the man to go get that
nformation? If you do that you've got no possible change of ever
really accomplishing what you want.
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MR. WALSH: I don't believe that would be correct for the simple
reason that the information you are seeking is already solidified.

He can't change it. 1It's already in the computer and there's nothing
he can do to change it---assuming that this is a criminal matter

now. You're talking about two different things. If it's a criminal
matter, he'd have to have a search warrant. If it's an administrative
matter, it would simply go to the reasonableness of the information

you're trying to get.

MR. SINKLER: Well, on the basis of violation of the health standards
and that sort of stuff, I suppose that could be no real problem there.
You could go ahead and serve and if the guy got a rule to show cause
why it shouldn't be granted or something like that you could probably
get around that in some sort of way.

MR. SMOAK: Isn't the big concern here in the administrative area
because criminally it's a simple matter anyway. Either the evidence
can be introduced or it can't be. If it can't be---

MR. SINKLER: I don't really---I'm in an area I know little about so
I'm speaking purely as a layman in this field. My general reaction
to things is that the Supreme Court of the United States instead of
helping law enforcement has done everything in the world it can to
encourage these racketeer situation which are really getting out of
land. While we haven't got any problems in South Carolina today of
any great magnitude, forseeably some of our cities and towns could
grow to the point where they might bring it about.

MR. WORKMAN: Well, I think our problem is arriving at a language

to protect the rights of law enforcement agents and, at the same
time, or as best we can, balance the rights of individuals against
unreasonable searches. Now, what worries me about the language here,
"No search warrants" and so on "shall be issued---or the informatian
to be obtained".

MR. SINKLER: That's what worries me, that last---
MR. STOUDEMIRE: I don't know how to word 1it.

MR. WORKMAN: What I'm grappling for is to see whether or not in the
field of criminal procedure, the law enforcement agent could establish
the reasonableness of his interception by appearing before a judge

and explaining to him the information which is desired and sought
after, and the judge says, this is a reasonable application or
nvasion because of the circumstances and then the law agent would be--
his interception would be validated without the necessity of serving
on the suspect the fact that he is being intercepted. Now these

may be conflicting areas here, but once you tell the individual that
yu are seeking out certain information, you, in effect, defeat the
purpose of the law enforcement agent who is trying to get it.
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MR. SINKLER: Let me ask you something else here where you get into
this business---whether you want to change this thing or not. I
agree with the professor that ultimately this is going to be---
something that is going to be written by the courts rather than by
any draftsmen, whether they are legislative or constitutional drafts-
men, but it seems to me that this really ought to be covered. The
man's got his protection, really, under the due process clause and

I strongly object to taking the due process clause out of the South
Carolina Constitution. I think that sometime you might want to get

a South Carolina court decision what is due process in a lot of

areas where the federal court would have no concern in it. I'll
illustrate it when we get to that, but I'm wondering, really, if you
leave the thing as it is and, with the safeguard to the guy who

has been badly treated to rely on the due process clause, rather

than to spell out here---you are really going a tremendous step for-
ward when you say that you've got to get a warrant to get information.
That's what you're doing. Of course information is not too different
from stolen goods in one sense, but stolen goods is something
tangible and can be---their existence can be obtained and information
is probably a composite of everything and why do we want to go any-
where in that direction.

MR. WORKMAN: Let me suggest that we might accomplish what we are
trying to do by accepting the first sentence, "The right of the
people to be secure in their persons, houses, papers and effects
against unreasonable searches and seizures and" from unreasonable
invasions of privacy "shall not be violated". That injects into
the Constitution guarantees this element of privacy against un-
reasonable search. And then pick up with the old language, "No
search warrant shall be issued except upon probably cause supported
ly oath or affirmation, and the place to be searched, the persons
or things to be seized---shall be particularly described in the
warrant", leaving out there the information because we put in the
invasion idea and leave it out.

MR. STOUDEMIRE: What does the word "things" mean? "Things to be
seized." Now, I think our courts would say that that would be
things---as we look back. Now, would "things" also cover a letter?
MR. McLENDON: Yes, it probably would.

MR. STOUDEMIRE:---or a tape? .

MR. McLENDON: Yes.

MR. WORKMAN: Anything tangible.

MR. WALSH: I believe "thing" would include a computer record. I
personally feel that the composite information stored on a computer

is far more important to an individual than his automobile. Could
have a greater effect upon his ability to live a clean life.
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MR. STOUDEMIRE: Gentlemen, let me ask this. If we could once again
delay this, but accept the wording that we have now---strike out

"or the information to be obtained" and then add this last thing down
here about warrants and let me submit this once again to Dan for his
additional enlightenment that he might give to us on this, because

we do need, I think---well, we don't have a library here and this
whole thing may have to be re-processed.

MR. WALSH: Gentlemen, I move that we adopt the idea that Bob has
suggested there and ask the Attorney General for his further comments
on it.

MR. McLENDON: With no objection, we will move on then with that.
MR. SINKLER: I may be wrong on the thing.
MR. McLENDON: The next area we left open was what?

MR. STOUDEMIRE: The next thing was this business of Section 17.

MR. MCLENDON: Page 8?

MR. STOUDEMIRE: Yes. Now, you remember that, I think we came to a
conclusion that we would eliminate---that we keep "grand jury
indictment" as a basic statement in the Constitution, but eliminate
the amount of money. "No person shall be held to answer for any
crime where the punishment exceeds---imprisonment for thirty days".
Now, then, we got into this question of whether or not we should
allow a waiver, by law.

MR. McLENDON: Of an indictment?

MR. STOUDEMIRE: Of an indictment, yes. And then the question came
up was to check the law and see if this could not now be done, so

we checked the laws yesterday and the court opinions and so on and I
don't find any authority to waive a grand jury indictment in our
laws now and I think the Halt® case would actually prevent this. We
checked this out again yesterday. So, if we're correct, then, that
brings us back to, really, where we were and, gentlemen, I think,
without checking the minutes that our idea was this: that we would
leave the wording there, essentially as is, by striking out "a fine
of two hundred dollars, imprisonment for thirty days" and so on.

We took out "with or without hard labor". And then this would bring
us into this additional phraseology.

MR. HARVEY: Now, we left in "imprisonment for thirty days".

MR. STOUDEMIRE: Yes, yes. I think that this is the idea that we
agreed upon. Indictment may be waived by the accused when permitted
to do so by law. 1In that case, the prosecution shall be by informa-
tion, or permitted to do so by the General Assembly or by law.
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MR. WALSH: I think we were going to add a little proviso that the
General Assembly could provide when you could waive.

MR. STOUDEMIRE: For some of you who were here last time, many, many

states now do allow this to be waived. Some, like Florida, you can

wive almost anything, but capital case. Some even allow this, one or

two. Most of them do allow a certain amount of waiver, but restrict

some of your most serious crimes, and where a grand jury indictment must---

MR. WORKMAN: Why not just a simple sentence, Bob, at the end where
you come to "time of public danger" where we were going to break

it, you see, to have one section. Just put "the General Assembly may
provide for waiver of indictment”. h

MR McLENDON: Is that the language he's got?

MR. STOUDEMIRE: 1It's shorter. The General Assembly may provide for
the waiver of indictment. All right then, for those of you who were
not here last time, the rest of this thing was essentially kept, but
that we would break it down and draw it out and sort of---the subject
matter shifts so fast that we would list it as a separate section.
And that private property would still stay as a basic constitutional
thought. Then we would work out whatever we might want to work out
on urban renewal when we got to local government which was the easy

out last time.

MR. SINKLER: Let's make this last sentence a separate section.
MR. WORKMAN: It will be three sections.

MR. STOUDEMIRE: It will be 17, 18 and 19. They are all so fundamental
that they ought to stand out, really.

MR. McLENDON: We understand that. Where are we now?

MR. STOUDEMIRE: We're down to 21 on page 17. Mr. Chairman, I think
this is Miss Leverette's baby. We had some question about libel.

MISS LEVERETTE: Question of the---

MR. McCLENDON: Whether the juries shall be the judges of the law and
the facts and Sarah was going to research it for us. Why law and
facts were put upon the jury.

MISS LEVERETTE: I was surprised to find out, and I guess we all should
have know this. This is a basic constitutional provision and it stems
from the early practice in the pre-eighteenth century, the practice

in England in cases of seditious libel where the jury could only find
the fact of publication, the fact of printing. It was up to the judge,
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then, to determine whether the matter was libelous. Also, there was
no provision for truth as a defense so there was that old battle

there between the people and the government and when the jury came

in that they could only find the facts, then the judge could declare
it libelous, the judge being a part of the government, they were
opposing each other. So, under Lord Campbell's Act, the provision

for truth as a defense was added in cases of criminal libel, seditious
libel as it was concerned with. Also, under Fox's Law which came in
about 1792 in England, the provision that the jury would decide the
whole general issue of law and fact in this particular type of case.
So, what it boiled down to, it was a protection of our first amend-
ment, Federal Constitution, First Amendment, Freedom of the Press,
really. So that the jury would have, well, the people would be in

a position to criticize the government as long as it is not done with
malice. 1In the interest of public welfare they could do so without

of fear of being slapped down by a judge because he had the ability to
just wipe out whatever they had said. So it is really a protection

of a basic constitutional right that, generally speaking, is now
included in our First Amendment, Freedom of the Press, and my feeling
is that, in view of the fact that in a recent case, the Rosenblatt
case, Justice Black in a concurring opinion---it was a case in which
the definition of a public official, the villification was against

a person running.a county ski resort so the question was whether or
not this person was a public official under the circumstances and the
majority opinion stated that the court in the first instance could
determine whether this person was a public official or not. And
Justice Black, though concurring in the opinion, made the statement
that he feared the use of that term"in the first instance" may later.
be forgotten and that we would begin to veer back into this business
of taking away from the jury this right to make this determination,
conclusion as to whether this---a person was a public official. So
that was a 1966 case and in view of the fact that they---we might have
to leave this thing, say, we say, all right, the first amendment takes
care of it. I suppose it does in a general way, but to protect people
like Mr. Workman, people like that, I think that possibly it might be
advisable in there. I wanted to ask Bob what one of the issues in the
New York Constitutional hassel, I guess it was, was whether or not
they would retain that. Most of the states have at one time had this
provision. Do you know whether they did or didn't?

MR. WORKMAN: I think that your explanation gives greater validity to
this, a reason for keeping it in. I wonder whether or not we would
improve the public understanding of it if we simply put in there for
criminal libel. When you say "all indictments or prosecutions for

libel"---"indictments® and "prosecutions", those two terms might be
criminal, but libel in the sense of the ordinary citizen these days
is not criminal libel, it's civil libel. I was wondering if the

insertion of the word "criminal" would be worth putting in for that
little clarification.
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MR. WALSH: Bill, the only thought that occurs to me is that our
State Supreme Court has already said that this applies only to
criminal. It seems clear that that's what it applies to now. Maybe
it's best to leave it like it is.

MISS LEVERETTE: I believe in the attempt to pin that down, Bill, we
might rock the boat a little bit.

MR. WORKMAN: But we've got two considerations all the way through
our deliberations. One is to do as little as possible which is going
to disrupt existing case law or procedures. On the other hand,
realizing that whatever we do is going to have to be sold to the
public to make it as understandable as it can be to the layman---that

was the only---

MR. SINKLER: Good point. The only point I had, you might, perhaps,
somehow or other break into sub-sections of this Article I, areas
which are dealing purely with criminal matters and have a little
sub-heading to so indicate. 1In other words, for instance, 17, you
were talking, as it is now written, you start talking about property
rights and you put all these things together. Some sort of sub-
heading that I'm sure Bob could think of, you'd get your thought
across and you wouldn't disturb case law which is what you don't want
to do and which I think is a point well taken.

MR. STOUDEMIRE: Actually, we might be straining at gnats because
nobody's concerned about this, but people like Workman anyway. Really,
I don't think this a thing that the citizens of South Carolina get
disturbed about even though it's in the Constitution.

MR. WALSH: If you change it, they might ask why. I believe we ought
to leave it in.

MR. McLENDON: That's right.

MR. HARVEY: From what you said, wouldn't the same thing be
accomplished if you said, "the jury shall decide all the issues of
fact". Because actually what you're saying the old English law,
the judge deciding whether it was or was not libel, that's not a
question of law. 4

MISS LEVERETTE: Well, my interpretation---there are some conclusions
of law in there, too. The jury would decide whether or not it was
defamatory and also whether it actually has been published and
printed, but the judge, he still has the right to make an advisory
charge, but it would seem to me that you could conceivably have
mstances in there where it would be a conclusion of law, not the

facts.

MR. SINKLER: But the criminal case has got to go to the jury anyway.
This, really---I think your background was very---it really goes back
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to a Situation where the English judges submitted special issues of
fact and then they took over from that point on and all this does
is to make the whole case to to the jury.

MR. McLENDON: Make the whole thing a jury matter.

MISS LEVERETTE: Instead of special verdicts.

MR. WORKMAN: I move we keep it as it is.
MR. WALSH: Second the motion.

MR. McLENDON: Any objection? If not, we'll accept it as proposed.
Well, Bob, where are we now?

MR. STOUDEMIRE: We're at Section I, 28 and if you've got the State
Constitution, it would be easier just to refer to Article XIV.

MR. WORKMAN: It's right after page 22 of section relating to
elections.

MR. STOUDEMIRE: Gentlemen, last time, I think the concesus was

that we were concerned about letting the navigable waters remain
free, public highways. Also, some opinion was that the whole
article on eminent domain really guaranteed nothing that was not
already a right of the State and there was some discussion as to
whether or not just to throw 14 in the trash can and forget about
it, with perhaps leaving some type of a statement on navigable
streams being free highways in the Declaration of Rights. But after
some discussion, as you recall, you asked me to consult the Attorney
General on this and which he has replied here in his letter and
over-all he says this, that with the tidelands and all these things

now, he would hate to see all this stuff go by the wayside. Secondly,

he thinks it is a constitutional statement to repeat the phrase,
"navigable streams, free public highways" and in the third place,

on this business of title to certain lands and ultimate property in
lands, that if these were taken out, even though the courts say

they don't guarantee anything that the State doesn't naturally have,
that this may start a new flow in the law of people thinking that
these are no longer of value and that really the constitutional
delegates or amenders, whatever you want to say, really were thinking
in terms of making some changes. So, as I look over this and taking
his recommendations into view, I, 28 and Section I, 14 actually say
about the same thing. O©nly I, 14 brings in the boundary rivers and
it is my feeling that to eliminate I, 28 and leave Article 14 as it
is. Even though we might decide later to place the whole thing some-
where else and not have a section on eminent domain.

MR. WORKMAN: Let's see, Section 28, "all navigable waters"
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MR. STOUDEMIRE: "---shall be free" and so forth and so on. Now, you
come over here to Section 1, XIV, "The State shall have concurrent
jurisdiction on all rivers bordering on this State, so far as such
rivers shall form a common boundary" and so on "and they, together
with all navigable waters" you see. That picks up your I, 28, "within
the limits of the State, shall be common highways and forever free,

as well to the inhabitants of this State as to the citizens of the
United States, without any tax or impost therzfor, unless the same

be expressly provided for by the General Assembly". This would give
you the right to charge a dockage or whatever, you see.

MR. WORKMAN: You, then, would omit these specific references to
tax, toll, impost or wharfage.

MR. STOUDEMIRE: Yes. You come back in, you can still say the
General Assembly can over-ride it.

MR. WORKMAN: They can put any kind of tax or impost on they want.

MR. STOUDEMIRE: And then I would think, perhaps, vou might even

put two and three together in one section. Eliminate 3 and just
pick up there somehow or other. Actually, I haven't worked it out
carefully and let us decide, perhaps, when we get through---in other
words, if you agree that they ought to stay or not stay, then when
we get through we can determine if we still need an article on
eminent domain or whether these things will go in a miscellaneous
section or what have you.

MR. SINKLER: Three really is redundant, isn't it?

MR. STOUDEMIRE: Yes, and the court says that it doesn't give you thing
but what vou already have. The Attorney General, for whatever his
advice might be worth, says that he's afraid that if you take it out,
it might try to influence someone that you are changing policy.

MR. WORKMAN: The recommendation would be to delete Section 28 of
Article I on the assumption that all of its provisions are incorporated
within Section 1 of Article XIV.

MR. STOUDEMIRE: That's correct. \

MR. SINKLER: Not entirely because you've got this very important
thing. It made me think about the State Ports Authority revenue
bonds. Under 28, "no charge shall be made for the use of a wharf"---
that's how the things are supported and you don't have that thought
over here in ---

MR. STOUDEMIRE: Yes, you do. We've got "---without any tax or impost
therefor, unless the same be expressly provided for by the General

Assembly".
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MR. SINKLER: I guess you're right

MR. McLENDON: Why do the two sections describe rivers differently?
One says, "common highways", the other says, "public highways". 1Is
there any point in describing them differently?

MR. WORKMAN: I can tell you the reason, probably. Because in 'the
inception in 1895, they had a whole flock of committees working on
the different articles. As these things would come out, the wording,
one from the other, would be somewhat different although the intent

was the same.

MR. STOUDEMIRE: Now, Mac, my feeling is that if we keep XIV and
pick up the word "public".

MR. MCLENDON: Rather than"common? I think so, too.
MR. HARVEY: Common boundaries is a proper use of the word.
MR. STOUDEMIRE: All right. Can we agree on that tentatively?

MR. McLENDON: Can we agree on that tentatively? Anybody else got
any--- .

MR. STOUDEMIRE: I might say this. I did check out Michigan and
New Jersey which are, really, fairly recent expressions and they
have left in their Constitution this old---they might have it
worded differently---this thought of---

MR. HARVEY: Rivers being free---

MR. STOUDEMIRE: No, two and three down here where "the titles finally
rest" and so on.

MR. WALSH: I think it's rather important that you leave that in.
MR. McLENDON: Bob, does that take care of the hang-over?

MR. STOUDEMIRE: No, we've got more. Now, let's go to elections,
gentlemen. Section 2, Article IV, which is page 5.

MR. McLENDON: Of the second memorandum.

MR. STOUDEMIRE: Now, you remember last time, I think we finally

agreed and, gentlemen, when you get your minutes this is going to
be about 30 pages---where we agreed, disagreed, come back and re-
agreed. Now, I think the final agreement was this---

MR. McLENDON: What are we talking about now, Section what?




Page -17-
October 6,/ 1967

MR. STOUDEMIRE: The agreement was that the residence for State shall
be six months, the county three months and the polling precinct in
which the elector offers to vote, thirty days. This was what you
agreed upon. Now, you worried a little bit about the phraseology and
this is one of the things that McLeod commented on which I didn't

ask him to. He says that we ought to leave in here that "a man must
vote in the precinct where he presides”. Now, I don't know whether
that be necessary at all. Because it seems to me that "polling
precinct in which the elector offers to vote" sort of takes care of
that. Doesn't it? All right, "polling precinct in which the elector
resides and offers to vote"---

MR. SINKLER: Do you know what purpose that is?

MR. STOUDEMIRE: What?

MR. SINKLER: To prevent them from having the election for the
governor on the steps of the Capitol and make everybody come to
Columbia was the purpose and thought back of that. Verner against
Mullin discusses that. The lake and the reservoir at Greenville did
away with a few princincts. On one election up there, they had to
spell out those who had lived in the old precinct, they shall vote
this particular place, but the idea is to keep some legislature from
passing a law saying that if you want to vote for the governor, come
to the steps of the State Capitol. That's all.

MR. WALSH: I think it's a good idea, but on the other hand, it would
make it very inconvenient for a lot of people to vote.

MR. STOUDEMIRE: Gentlemen, let's leave that for a moment for we've
got another question here. "And in the polling precinct in which
the elector offers to vote for thirty days". Now, this is your
phraseology of the existing constitution and the way this came up
last time, I think it was a discussion on whether or not a man had
to live in the State six months before he could register or whether
he could register in anticipation of being here six months.

MR. WORKMAN: At the time of election.

MR. STOUDEMIRE: Yes. Now, it is my feeling when you've looking at
the law---Mr. Lindsay brought up the thing about North Carolinians
coming in and so on---now, it is my feeling that a constitutional
provision still does not protect you from a crook unless someone is
there to enforce it. The law now says, when is a man twenty-one?
Now I believe it hinged on---in other words, he can vote if he is
twenty-one by general election day, I believe. Also, and the law
now seems to be---it becomes a question as to whether or not a man
must be in the State six months before he applies or six months
from the date of the election. Really, this is a thing that can

be taken care of by statute and I would propose that we leave our
historic language alone down to that point and then worry about
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whether or not one ought to live in a precinct as a separate item.
In other words,"residence in the State six, county, three, and
voting precinct in which the elector offers to vote, thirty days"
is the way it reads after you cut out a little of that excess
jargon.

MR. WORKMAN: Well, I brought up last time---it kind of leaves it
open-ended because you don't have a reference point. From what
point backwards do you date six months, three months and thirty

days?
MR. STOUDEMIRE: Well, this is what I would leave up to law.

MR. WALSH: In other words, you think where we put this in and if
there is any confusion about it, let the General Assembly clarify
it in the election statutes.

MR. STOUDEMIRE: We have done this now, especially on age, you see.
And actually whether I've been here six months is no more important
than as to whether or not I can vote in the next general election

because I'm now twenty and won't be twenty-one until the first day
of November. That's the way I see it. Let me ask you this. This

would not prevent the General Assembly passing a law saying that a
man must be in the State six months before he can apply, would it?

MR. WALSH: No, I don't think so.

MR. SINKLER: As it says, qualifications for suffrage, does, in
my opinion, give you a reference point.

MR. HARVEY: OQualifications for elections.
MR. STOUDEMIRE: I'm willing to let it be argued.

MR. WORKMAN: If it gives the general election as the reference point--
say, now---take arbitrary three months or six months---doesn't make
any difference. If the general election in November is the reference
point, then if a person becomes registered to vote on the expectation
of having achieved that residence by November, can he then vote in

the primary which occurs prior to that November election?

MR. SINKLER: I think the court has said he could, but I don't think
he's justified.

MR. WALSH: That's what I think, it seems to me, that the General
Assembly ought to clarify. 1If, frankly, don't think he ought to.

MR. STOUDEMIRE: That's the reason I left it to the wisdom of the
General Assembly to clarify it.

MR. WORKMAN: I think we're dodging the issue, Bob. If we, constitutional
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drafters, are going to say that these periods of times are desirable
or we think that they are proper, then we ought to say---ought to
apply that propriety to some fixed period which tells the General
Assembly that you go ahead and regulate this, but we think that six
months is necessary and we ought not to leave it open so that they
can say, well, we're going to let it be, instead of six months, it's
going to be three months.

MR. SINKLER: I have no fixed ideas on it, but sort of agree with
you. You do it very simply by qualifications of suffrage as to any

election.
MR. WALSH: I was wondering if ---

MR. SINKLER: Qualifications for suffrage as to any election shall
be as follows. I don't care how you do it. That gives you a few

words.

MR. WALSH: Why don't we just let Bob try to word that so as to put
that idea in that it be six months before an election.

MR. STOUDEMIRE: Six months prior to the election?

MR. SINKLER: No, no. You have it in suffrage as to any election.
MR. STOUDEMIRE: All right. Your idea still is, then, six months
before the election and not six months in order to register. Your/
idea is to let the election govern and not registration date.

MR. HARVEY: Just the words, "prior before registering".

MR. SINKLER: Well, I think the qualifications for suffrage as to
any election. You might improve it still further by putting the

word "prior".

MR. STOUDEMIRE: Now, gentlemen, we struck out Section 9 which deals
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