


MINUTES

The Committee to Make a Study of the Constitution of South Carolina,
1895, held a public hearing on March 4, 1969 at 3:00 P.M. in the
Senate Conference Room, State House, Columbia, South Carolina.

The following members of the Committee were present:

Senators -

Richard W. Riley

John C. Lindsay

E. N. Zeigler

John C. West, Lieutenant Governor
Representatives -

J. Malcolm McLendon

Robert L. McFadden

Governor's Appointees -
T. Emmet Walsh
Huger Sinkler
W. D. Workman, Jr.
Sarah Leverette

Staff Consultant -
Robert H. Stoudemire

Appearing before the Committee on March 4, 1969:

Municipal Association (William C. Ouzts)

League of Women Voters (Mrs. Sherrod Bumgardner)
Mr. G. E. Hinson

S. C. College Council (Dr. Paul Hardin)

Mr. G. S. Kester, Jr., Attorney at Law

Mr. Sterling L. Smith

Letter from Mr. David W. Robinson

Letter from Mr. Neville Holcombe

CHAIRMAN: We are here today to hear any interested citizens on the
proposed Draft Constitution which has been formulated to date by the
Constitutional Study Revision Committee. We-have scheduled first
Mr. William Ouzts who is the Chairman of the Constitutional Revision
Committee of the South Carolina Municipal Association.

(Mr. Ouzts statement to the Committee begins on page 2 of these
Minutes)
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SOUTH CAROLINA CONSTITUTIONAL REVISION COMMITTEE
March 4, 1969

Lt. Governor West and members of the Constitutional Study Committee.
I am William C. Ouzts, Mayor Pro-Tem of Columbia, and the Municipal
Asscciation of South Carolina's liaison to the Constitutional Study

Committee.

We appreciate the opportunity of appearing before you today in this
public hearing.

We also want you to know we appreciate your asking our Association
some time ago to appoint a liaison to meet with your Committee from time
to time, to provide you with the views of municipal government officials
in our state, with regard to Constitutional revision.

We commend you for the work you have done in behalf of our state
and its citizens for many decades to come.

We also thank you for the excellent shape municipal government finds
itself in, with regard to yéur recommendations on Constitutional revision.

The Municipal Association of South Carolina strongly endorses the
work of the South Carolina Constitutional Revision Committee. We are
pleased that two long years of tedious and detailed anaylsis of the
Constitution of Couth Carolina of 1895 and the Constitutions and work of
Revision Committees of States has resulted in the present proposed draft

Now is the time when substantial revisions of

of a new Constitution.
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our present Constitution should be made in the interest of solving the
problems of government in this fast developing age. The support of our
Association is behind the Committee and the General Assembly of South
Carolina as they study the proposed draft and consider proposed changes and
amendments from time to time.

We submit some comments to you on the various sections of particular
interest to municipalities of South Carolina. We want you to know that
if any changes are suggested, it is not by way of criticism of tﬁe work
of the Committee, but by way of conveying to you the thoughts and feelings
of our member municipalities on the very urgent questions regarding local
government confronting us today.

I. ARTICLE VI--FINANCE, TAXATION, BONDED INDEBTEDNESS

1. Section A. Property subject to taxation and assessment. We

believe the recommended provisions which would require all real and
personal property subject to taxation to be assessed uniformly throughout
the state to be a sound provision. There have always been good arguments
for not basing assessments on actual value or not assessing property
uniformly. But, in these times, when all forms of local government are
dependent upon each other and are competing with each other in an effort
to solve their problems, when the State of South Carolina is increasingly
brought closer together, we strongly support the conclusions of the
Committee that assessments should be uniform throughout the State and

that they should be based upon actual value.
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IT. ARTICLE VII--LOCAL GOVERNMENT

We believe the draft provisions are a great improvement over the
almost lack of local government we have in South Carolina. Increasingly,
areas of counties not formerly incorporated will need additional services
not now permitted by our present Constitution. However, we would draw
the Committee's attention to several items:

South Carolina, at the present time, has the most

restrictive and, in many cases, unworkable annexation laws of
any State in the Union. 1Its procedures simply do not take into
account the natural growth of urban areas so that the services
demanded and required of a thickly settled area can be provided
on a satisfactory and reasonable basis. . For that reason, we
would request that consideration be given for eliminating
doubt as to whether or not the General Assembly of South
Carolina can enlarge the boundaries of a specific municipality
by law.

Because counties were prohibited by the Constitution

from providing many services demanded of.modern urban areas,

we have seen the prolific growth of service districts in South
carolina. Over the long term, many of the functions performed
by the special service districts ought to be performed by thé

counties or the municipalities in their capacity as a general

governmental unit.
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We strongly recommend that consideration be given to a
Constitutional prohibition against the creation of a special
service district unless it is shown to the satisfaction of
a Department of the State of South Carolina, a County Governing
Body or a Court that generally no other organized governmental
unit can provide the particular service.

1. Section I,.. Home Rule for incorporated municipalities.

The recommendations of the Committee regarding Home Rule are tho?oughly
endorsed by us. We, nevertheless, request that consideration ge given to
permitting towns with a population of 10,000 or more to adopt Home Rule
Charters.

In many states, any town, of whatever size, has the machinery
available through statute or Constitution for ﬁome RINEER

The present cut-off at 25,000 population would limit Home Rule to
a very few municipalities in the State of South carolina.

We believe that towns with 10,000 population or more have the
mature and dedicated leadership which is one of the important ingredients
in effective Home Rule. Such a change would mean that the following

towns could have the option of adopting Home Rule.

Greenwood - 21,042
Orangeburg - 13,852
Georgetown - 12,216
Gaffney - 11,448
Aiken - 11, 243
North Augusta = 10, 348

Union - 10,191
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Without a change in the procedure, Home Rule would be limited

at the present time to the following cities:

Columbia - 114,878
Charleston - 75,940
Greenville = 66,188
Spartanburg - 44,352
Anderson = 41,316
Rock Hill - 31,110
Florence - 27,208
Sumter - 26,066

2. Section M. Merger of governments in metropolitan counties.

‘ This is a very good section and we want to make favorable comment on it

because this is an area in which progress needs to be made in South
Carolina.

3. Section R. Local government provisions to be liberally

construed. We particularly commend the Committee for this section as
we feel the demanding roles of local government in the future will
require a liberal interpretation by the Courts of its powers.

III. ARTICLE XI--EMINENT DOMAIN AND PUBLIC LANDS

1. Section E. Slum clearance as a public purpose.

The Municipal Association is keenly aware of the pros and cons of urban
renewal. However, we sincerely believe that the provisions of Section E
would be entirely workable and any area in the State that wanted an

urban renewal program could have a way of achieving it without special
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amendments to the Constitution. If the municipality or county did not
want such a program, we are confident that the representatives from those
areas in the General Assembly would take cognizance of their wishes. .

In this connection, however, we would merely say that if Section E
is not enacted, particular care should be taken so that the towns now
having urban renewal powers will retain all of the power and authority
they now have under the present Constitution.

IV. ARTICLE XIV--AMENDMENT AND REVISION OF THE CONSTITUTION

We commend the Committee for adopting reasonable provisions whereby
the Constitution can be amended when needed. In the past years, the
compelling needs of urban areas have constituted one of the principal
reasons for various amendments to the Constitution from time to time.
Therefore, we feel that more flexibility in the amendment procedure would
be helpful to all of the citizens in enabling their government to be more

responsive to their requirements and needs.

CHAIRMAN: Thank you, Bill. You have given us a very clear and forthright
statement of the views of the Municipal Association.

MR. QUZTS: We, again, want to commend the Committee for its wonderful
work. I personally know of the many long and arduous and tedious hours
that you have spent in compiling this wonderful report and we want you to
know that we are behind you 100%.

CHAIRMAN: Certainly, we've had no more of a cooperative group than the
Municipal Association and I'm sure I speak for all of the Committee when

I thank you and tell you how grateful we are. We are delighted to have
Mrs. John Sinders and Mrs. Sherrod Bumgardner of the League of Women Voters
with us. The League of Women Voters attended many of our meetings and

have contributed considerably in our working process.

(Statement of League of Women Voters by Mrs. Sherrod Bumgardner begins
on page 8 of these Minutes.)
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STATEMZNT 3EFORE THE COMMITTEE TO MAKE A STUDY OF TiE
CONSTITUTION OF SOUTH CAROLINA 1895 DURING PUBLIC HEARINGS

oM THE COMMITTEE DRAFT, 3Y MRS. SHERROD L. 3UMGARDNER, PRESI-
DENT OF THE LZAGUE OF “OMEN VOTERS OF SOUTZ CAROLINA.

I1t. Governor est, Speaker Blatt, Members of the Committee:

I am Mrs. Sherrod L. Bumsardner of Columrhia, S. C., President
of the Leazue of 'omen Voters of South Carolina, an organization
attesting to the principle that it i1s the responsibility of all citi-
zens to become informed and active participants in government, I
come before you today, as the representative of over 700 members of
the League 1n South Carolina to present our recommendations regard-
ing revision of the Constitution of South Carolina.

We have reviewed the Committee Draft and we commend you for the
fine work you have done in modernizing the Constitution and deleting

statutory material.

A study of the Constitution was adopted in 1951 by the first
Convention of the League of Yomen Voters of South Carolina. In 1952,
all Leagues agreed that South Carolina needed a new Constitution.

In 1967, all League members bezan a review of the Constitution. To-
day, I shall present our state-wide consensus positions resulting
from this study and our comments on the Committee Draft.

ARTICLE II -- SUFFZRAGE AND ELECTIONS, Section D - Residency

The League supports a shortened residency requirement of six
months in the state, three months in the county, and one month in the
precinct. Therefore, we endorse Section D of Article II of the Com-
mittee Draft which would establish shortened residency requirements

identical to those favored by League members.

Further, we strongly support a 30-day minimum residency require-
ment for voters holding valid registration certifcates from other
states to be able to register and vote in National Elections for the
President and Vice-Fresident of the United States.,

A progressive state seeking to encourage industry, with the
resultant influx of new residents, requires shortened residency re-
quirements in order that an incresingly mobile population not lose
the franchise, particularly in a Presidential election year.

ARTICLE II - SECTION F - Literacy Requirement

League members do not approve of a literacy requirement as a
qualification for voting as retained in the Draft. e believe that
literacy requirements for voter regzistration narrow the franchise and
deprive the electorate of a fundamental right. We believe that the

Citireng
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right to vote 1s a right and not a privilege and, as such, it should
not be abridzed by providinz for restricting qualifications which
could he administered in a discriminatory manner.

Even though we belleve that compulsory school attendance will
promote literacy in the future, we do feel that the ability to read
or write is not a test as to wheter or not an elector 1s informed,
This is the era of radio and TV communication providing information
about candidates and issues to the voter, We question the assump-
tion, (although we would surely hope that it were true,) that all
literate citizens are informed voters, and conversely, that all 11-
literate citizens are uninformed. How many people decide how to cast
their ballot by what they read? And surely, in our technological
society, we have overcome the mechanics of one!s 1lnability to write.

By virtue of present provisions, which set up an alternative
qualification for literacy, literacy has not historically been the
only test of an informed electorate. :

Art T, Sec. i - Pevinasacd K(rﬂ1rn+‘ﬂ\
ARTICLE II - SECTION J - Election Procedures

We support the inclusion of this new section, giving a mandate
to the General Assembly to act to fulfill the electoral process. We
testified before the Registration and Election Laws Committee last

month that:
While recognizi;g the need for sufficient safegards to prevent
fraud, the League supports the extension of the absentee ballot to

all electors haviﬁ@,reason for not voting in person. There should
by criteria established by law to define valld reasons.

ARTICLE IV - SECTION C - ELECTION OF GOVERNOR AND SUCCESSION
IN OFFICE

We support the provision that the Governor should be permitted
to serve two four-year terms. This tenure would enable a Governor
to implement programs and establish an effective structure of govern-
ment,

ARTICLE III - SECTION Z - Comptroller General

ARTICLE IV - SECTION X - Other State Officers

ARTICLE XII - SECTION C - Adjutant General

ARTICLE VIII - SECTION B - Superintendent of Education

League members believe that the Governor should have the power
of appointment of not only the Ad jutant General as granted by the
Draft, but also the power of appointment of all of the following
State Officers: Secretary of State, Treasurer, Comptroller General,
Rttorney General, Adjutant General and Superintendent of Education.
Such power of appointment should be subject to legislative approval.
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Policy makins offices should he filled by selection of the
electorate., These officers in turn select administrators to imple-
ment policy and can be held responsible for such selections.

The State Officers listed above are generally rezarded as non-
policy making; therefore we feel that they should be appointive. The
policy-makers should be chosen by the people, not the administrators.
Administrative positions should he filled by professionally qualifiec
people, Many well qualified!'men would accept appointment who would
not consider offering for election to the position.

ARTICLE V - SECTIOM A - Unified Judicial System

We strongly support the proposal for a unified court system
which es embodied in the Committee Draft, Such a system would ’
provide a more efficient structure for the administration of justice,

While we recognize that the initial cost of a unified system
probably would be greater, it is logical that, in the long run, 1t
would be more economical because of the flexibility achieved. Furthe
the court system would be operated more efficiently under adminis-
trative supervision.

ARTICLE V - SECTION I - Selection of Judges

The League opposes retaining in the Draft the section that
allows the election of Supreme Court Justices and Circuit Court
Judges by the General Assembly., It 1s felt that this procedure vio-
lates the constitutional principle of separation of the powers of
governments, Nt L,%c. H

The present system of legislative selection has, as a practica:
matter, resulted in selection from legislative members. This is not
to say that memhers of the General Assembly lack qualifications for
the judiciary, but the source for selection of members of the judi-
clary 1is considerably narrowed.

Although the League supports no specific alternative method, it
1s suggested that some form of nomination by commission, structured
so as to protect the system from partisan politics, would be pre-
ferred over the present method.

ARTICLE VII - LOCAL GOVERNMZNT

'le are 1n agreement with the Committee Draft that the Constitu
tion should contain provisions for the establishment of county gov-
ernment, We approve the Committee's proposal that the General Assem
bly be directed to provide by general law foe the form or forms of
government., Inclusion of the specific forms of county government in
the Constitution would make the document inflexible and lengthy,
necessitating constant amending. Though the League supports the ex-
tension of permissive home rule to counties qualifying under the
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proposed constitutional provision. We question the limitation of
home rule to these counties only.

In keeping with the establishment of county government structurc
as proposed in the Draft Constitution, we commend the committee for
broadening powers of county government, particularly in the areas of
taxation and bonded debt, We congratulate you foresightedness in
adapting the powers to meet present demands and changing needs.

ARTICLE XI - SECTION E - Zminent Domain

League members sre deeply concerned about the growth of slum
areas in our clties and with the inability of the cities to restore
these areas due to inadequate public funds and presently existing
restrictions limiting the use of eminent domain in urban renewal

projects., .

The League feels that modern methods are needed to cope with
modern conditions, Therefore, we support Article XI, Section E,
o7 the Committee Draft which would permit the use of eminent domain
to acquire privately-owned property and the subsequent sale or dis-
position of such property to private enterprise in the undertaking
and carrying out of slum clearance and redevelopment in areas which
are vredominently slum or blisghted, However, the League's position
is conditional upon the inclusion of a provision which would provide
that laws be promulgated by the General Assembly to regulate the use,
ownership, management and control of property so acquired.

e feel that these safeguards are necessary, since such an ex-
tension of eminent domain is a limitation on the constitutional pro-
tections extended to individual ownership of property under the Bill

of Rights.

ARTICLE XIV - ANEIDMENT AND REVISION OF THE CONSTITUTION

The League of l'iomen Voters of South Carolina supports the con-
cept of article-by-article revision of the Constitution; however, we
believe that this procedure should not be limited to the 1970 and
1972 zeneral elections,

Members support the removal of the requirement that constitu-
tional amendments be returned to the General Assembly for ratifica-
tion after approval by the electorate.

The Committee Draft of Section C, Constitutional Convention, 1is
approved by the League, In addition, we feel that apportionment anc
allocation of delezates should be specified in the Constitution to
assure falr and equal representation for all people,

The results of a Constitutional Convention should be voted upon
by the people. Since a Constitution 1s a document for the people,
ultimate approval or rejection belongs to the people.

We are gsurprised that there 1is no provision for Initiative or
Referendum in the Committee Draftiit!,,,.,.The people should have the
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opportunity to initiate revision of the basic document under which
they are governed, without need for intermediaries,

The League strongly recommends that this opportunity for parti-
cipatory democracy be included in the Committee's proposal, Actuall:
inclusion of Initiative and Referendum is giving the practical oppor-
tunity for action to the principle stated in Article I, Section A;
"All political power is vested in and derived from the people only,
therefore, they have the right at 2ll times to modify their form of
government"”; or, as the Committee comments:---"the people have a
fundamental rizht to revise their government......"

SUMMARY

The League of YWomen Voters of South Carolina has spent years
studying the Constitution of our state and has worked periodically

for its revision. UWe have come before you today as informed citizen:
whose primary interest is more effective state government for all
South Carolinians. Let there be no misunderstanding --~---- we

basically support the draft of the Constitution you have proposed an
will work for its adoption. However, we feel that the recommenda-
tions that we have made today have merit and should be given con-
sideration by your committee before your final draft is presented

to the General Assembly.

We acknowledge the work of this committee as evidence of the
fact that the leaders of South Carolina are willing to consider
change., Again may we commend you for your foresight and we pledge
our vigorous support as we work together through the democratic
process for the adoption of a revised constitution for South Carolin:

CHAIRMAN: Thank you, Mrs. Bumgardner, Mr. Hinson, we would be
delighted to hear you now.

(Statement of Mr. G. E. Hinson, First Baptist Church, Andrews,
S. C. follows on page 13.)
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STATEMENT

The South Carolina Baptist Committee on Religious Liberty, a voluntary group
of ministers and laymen affiliated with Baptist churches in South Carolina, has
givén serious consideration to the "Statement from the South Carolina Association
of Independent Colleges' proposing a tuition equalization plan. We believe that
Fpe proposed legislation is a thr;at to the principle of the separation of Church
and State and to the entire public school educational system.

No Pne can deny that the funds proposed for the tuition equalization plan are
tax dollars. Tax dollars would be involved by indirection in the support of church
schools, " If the state were to approve such a plan on the college level (which
would be contested and could possibly be declared unconstitutional insofar és
church schools are concerned), the state would be opening the door for tax sup-
port of church related schools, kindergartens through high school.

In a free society the state is expected to provide laws for the existence of

private and independent schools, but the state has no responsibility for their fin-

ancial support. We cite two Supreme Court rulings with quotations from each., In
commenting on aid to Catholic Parochial schools, Justice Jackson said in part:
", ..to render tax aid to its Church School is indistinguishable to me from render-

ing the same aid to the Church itself." (Everson v. Board of education, 330 U,S. 1,
v

(1947).

Quoting Justice William O, Douglas: "Financing a church either in its strictly
religious activities or in its other activities is equally unconstitutional, as I
understand the Establishment Clause. Budgets for one activity may be technically
separable from budgets for others, But the institution is an inseparable whole a

living organism, which is strengthened in proselytizing when it is strengthened in

any department by contributions from other than its own members...What may not be

done directly may not be done indirectly lest the Establishment Clause become a

mockery." -Justice William O, Douglas, of the'Supreme Court of the United States

concurring in Alington v, Schempp, 1963. (underscoring added)
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The South Carolina Baptist Committee on Religious Liberty believes that this
proposed tuition equalization plan from tax sources would be in violation of state
and federal constitutions which forbid the use of tax funds for sectarian schools,
Article 11, Section 9 of the Constitution of the State of South Carolina reads:
"PROPERTY OR CREDIT OF STATE SHALL NOT BENEFIT SECTARIAN INSTITUTIONS, The property
or credit of the State of South Carolina, or of any county, city, town, township,
school district, or other subdivision of the said State, or any public money, from
whatever source derived, shall not, by gift, donation, loan, contract, appropriation,
or otherwise, be used, directly or indirectly, in aid or maintenance of aﬁy college,
school, hospital, orphan house, or other institution, society or organization, of
whatever kind, which is wholly or in part under the direction or control of any
church or of any religious or sectarian denomination, society or organization,"

Furthermore, insofar as Baptists are concerned, we believe it would violate
Article 8, Section 2 of the South Carolina Baptist Convention Constitution which
says in part: "No funds, gifts, or allowances that infringe upon the historic
principle of the Separation of Church and State shall be accepted by the Convention,

the General Board, or any Institutions or agencies of the Convention,"

CHAIRMAN : Thank you, Mr. Hinson. We certainly appreciate your taking
the time and trouble to come. We now have the South Carolina College

Council, Inc.

(Statement by Dr. Paul Hardin, President of Wofford College, for the
South Carolina College Council, Inc. follows on page 15)
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CONSTITUTIONAL REVISION COMMITTEE

Hearing on the Draft Constitution--4:C0 p.m., Tueday, March 4. Summary of comments
of Paul Hardin, Ill, President of Woiford College.

Gentlemen,

Co///g,( Coyre v lnes
Those of us who represent the South Cerolina Foorssrenoftndepandent-Collegesare
grateful for this opportunity to agpear Lefore your commiiice. We recognize that the task
before you is a very large ard important one. We have a special interest in one particular
provision of the draft constitution, and we want to express just a few thoughts on that provision.

The provision in question reads as follows:

Public funds for religious ard private educational institutions. No money shall
be paid from public furas ror chali ine credit of tne Siate or any of its political
subdivisions be usad for the direct benefit of any religious or other private edu-

cational institution.

This proposed section is, of course, a liceralization of the present constitution in that it
ccrefully does not prohlbnt mdurecf Gld to m_ependenf or church-related collegesz-espster

On the other hand, we respecifully ask the committee to consider omitting altogether
any prohibition of granting state funds for the benefit of religious or other privaie educational

institutions.

We understand that the commiitee has evaluated this proposed section in conjunction with
interpretations now being given to the "establishment of religion" clause in the federal con-
stitution. As | read the opinions decling with that clcuse of the federal constitution, they say
to me that the federal government may not constitutionally grant funds to the schools supported
by one particular religious denomination. On the other hand, it seems quite clear that grants
in support of higher education--equally available to secular and all church-related institutions—-
are proper ard constitutional. To cite but one example, Wofford College is now building a new
library at a cost of 1.5 million dollars. We have received two federal grants on this project
amounting to a total of approximately $800,000. We also receive scholarship assistance grants
from the federal government, which we match with college funds for the benefit of students who
cannot afford to pay for their own educations. Any college or university administrator could list
dozens of federal programs that are available to church-related schools. There is no longer any
doubt of their constitutionality under the federal constitution.

If the provision in question were omitted from the new state constitution, our General
Assembly might still decide, as a matter of legislative policy, not to make direct grants of any sort
to our church-related institutions. As a matter of fact, our colleges are not asking for any direct
support. On the other hand, constitutions are inflexiole and difficult to change. Circumstances
can alter, and the time might come when our state wou!d like to be in a position to grant direct aid
to private schools. In our neighboring state of North Carolina, for example, the legislature is now
considering direct grants to medical schools operated by two private universities--one Methodist-
related and the other Baptist-related. If this is done, it will be because it is sound state policy.
| should hate to see our legislature adopt a constitution which would prevent that kind of decision

being made openly in the future.
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One of the great strengths of higher education in South Carolina is our strong dual system.
Our private schools now carry half the burden of educating our South Carolina young people, and
they do so without any cost whatever to the taxpayers. It is obvious to everyone that this burden
cannot be born indefinitely without financial assistance from the state government. We have
already begun to consider the forms that state aid might take to help our independent colleges
survive and yet not involve political interference in the management of our schools, There are
many interesting models in other states. To place the entire burden of higher education on the
public institutions is costly to the taxpayers and poor policy, because it forces every South
Carolina student into a similar mold. We do not know whether or not it will ever be necessary
for the state to make direct grants to private schools. On the other hand, we do know that such
grants are being made by many other state governments, and we feel that our General Assembly
should be free to follow whatever policy is sound at a given point in time. We respectfully
submit that it would be mest unforturiate to set up a rigid constitutional prohibition against direct
aid to church-related institutions.

MR. McLENDON: Mr. Hardin, assuming that your argument is perfectly

valid and maybe down the line we may reach that point, but you know

this work is--taking into account the make-up of the State and its

people and its past history, as a matter of expedience and judgment

of getting this much done, do you not think it better for us to move
. as we have move, as we propose to move, rather than take the tremendous

step that you seem to recommend to us? '

DR. HARDEN: In my personal view, the step that I'm recommendinag isn't
tremendous on its merits. Now, in terms of political expediency I
certainly have to defer finally to the wisdom of this Committee and
the Legislature of South Carolina. I have no choice and I'm inclined
to do so anyway. [ have a feeling that this thing can be sold, the
thing that we're proposing. We have thought about the expediency
angle. We have wondered whether to substitute for three or four words
in this proposed clause another phrase. For example, to say "no money
shall be paid from public funds nor shall the credit of the State or
any of its political sub-divisions be used to support the teaching of
religion at religious or other private educational institutions". I
say that without any real conviction that this is particularly sound
because we do know that taxpayers are supporting the teaching of religion
at public institutions as an academic subject. I don't think anyone
questions that that is sound, extremely valuable. So, I don't have my
heart in that possible compromise. I am prepared to defend, on the
merits, what I just suggested. That we leave this to the future
judgment of the Legislature and not impose this rigid constitutiaonal
prohibition. On the other hand, if this Assembly feels that you have
to do what you've done, we, of course, are in the position of at least
being grateful for the fact that you are taking cognizance of the need
and that you are being very careful not to stand in the way of indirect
. assistance in the form of scholarship grants. I hope that every member
of the General Assembly will be alert, as I am sure that you are always
alert to everything, to some things that look at first blush to be half
loaves or satisfactory way-stations on the road to what we're after.
For example, one very distinguished organization has proposed tuition
equalization grants to commuting students only. This, it seems to us
in the independent colleges, is folly. It's discriminatory in a serious

way. It discriminates against young people in this State who don't live
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close enough to commute to colleges or who don't have automobiles. It
also, we think, jeopardizes the tremendous investment we have in our
colleges and dormitory facilities. We think there are tremendous values
in the residential college experience and we would hate to see the
State, in effect, pay a premium to young people who live off campus and
commute to college. Another thing that I want to just barely touch on
is the suggestion that instead of a tuition equalization grant program
we might have an across-the-board scholarship program for all young
people in South Carolina, whether they attend public or private schools.
Please remember, under our tuition equalization proposal, we're not
asking for money to be paid directly into our colleges. I can assure
you, for example, that Wofford College is qoing to remain in operation
and going to receive tuition money from students. My concern, very
honestly, is that right now we are getting that money from 70% of our
students who reside in South Carolina. We think that South Carolina
needs Wofford College and needs it available to approximately 70%. If
the cost gap continues to grow and the pool of South Carolina young
people who can and will pay that difference shrinks, then we will

simply have to turn outside the State to fill our dormitories which we
are determined to do because we're not going out of business. We

expect to operate a very high quality institution. We're simply asking
the Legislature to remove a discrimination that now exists in favor

of students who choose State schools and are subsidized at approximately
$1,000.00 a year and give a part of that subsidy, a part only, to those
students who elect to attend -independent colleges.

CHAIRMAN: Thank you Mr. Harden. We appreciate your coming. le are

most appreciative of the work being done by private schools. I .
believe we are next scheduled to hear from Mr. Kester who is representinag
himself.

(Letter and statement of Mr. G. S. Kester, Jr., Attorney at Law,
Columbia, S. C. follows on page 18)
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G. S. KESTER, JR.
ATTORNEY AT LAW
POST OFFICE BOX 812
coLuMBIA. s. c. 29209 Fh. AL 2-0146
Feb. 28, 1969
The Honorable John C. West
Lt.-Governor of South Carolina
P,0.Box 142
Columbia, S. C. 29202

Dear Mr. Lt.Governor:

Thank you for the draft copy of the provnosed new state Constitution.
Your Committee has done an extensive job, and I consider its members
the outstanding experts in this field.

I note the March 4 and 5 dates for public hearings, and would
like to be heard at the Committee's convenience. Due to time limits,
I will merely outline my views, in part, here, and intend to support
them from notes at the hearing. If desired, 1 can then prepare a

further brief,

My main ideas are in legislative apportionment and in judicial
selection. In the former, my sugfestion 1s almost identical with my
amicus curiae brief in the 0'Shields v. McNair reapportionment case.
It is to have a senate numbering 40 plus the number of congressional
districts in the state, and 124 Representatives.

I would make the following allocations to the several election
districts (presumably counties){ipne senator at large for each
congressional district.(2) One Senator for each whole one-fortieth
of the states population. (3) One Representative for each whole
one one-twenty-fourth of the states population, with one minimum to
each county. Then combine each district's surplus Senate and House
allocation fractions. (4) One senator allocated on the same basis
as before for unsatisfied fractions, with the counties having the
largest unsatisfied fractions to have any remaining Senate seats.

(5) One Réepresentative allocated on the same basis, with the counties
having the largest unsatisfied fractions to have any remaining House
Seats., Incldentally, the U. S. Supreme Court has in Burns v. Richardson,
384 U.S.73, and Maryland Comm, V. Tawes, 377 U.S. 84, and especially in
Lucas V. 44th General Assembly,377 U.S. 713, encouraged the idea of
correcting a malapportionment in one chamber by compensations in the
other, making it easier to preserve county integrity as an electiondistrict.

In selection to f£ill judicial vacancies in the Supreme Court and
Circuit Courts, I favor appointment by the Governor with the advice of
a Judicial Commission consisting of the Chief Justice, Speaker of the
House, President Pro Tem of the Senate, and the Executive Secretary of the
state Bar (or other representative designated by said body); and with the
consent of at least two of these four. In case of fallure to reach
agreement on this basis, interim appointment power could be vested in the
Governor or the Chief Justice. At the end of each Judiclial term, I suzgest
a popular non-opposed election by the people on whether the judge should
continue in his appointment.

Yours respectfully, Qq
Grier S. Kester, fy.
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. Suggestions Feb.4, 1969
On The Committec Draft
OF THE PROPOSED NEW CONSTITUTiOM O SOUTH CAROLINA

by Grier S. Kester, Jr., Atty at Law; Box 812,Cola,S.C
I suggest the following, referring to articles of the Committee

draft by roman numerals, and to sections by capitol letters:
In I (N), line 10, add the underscored words "courts inferior

to or more limited than the Circuit Courts®. Similar change in V (4).

Judge Marcellus Wnaley always argued that his county court was
"limited but not infarior®.

I (0) Line 4, "life inprisonment, or crimes which may lead to such

charges™, etc. Otherwise the victem of a felony may die after ball granted.
I (P); change to read "the General Assembly may (rather than shall)
pass laws for the change of venue", etc. Judicial discretion may well
. be limited, but should not be superceded in this complex field.

IT (G), change to "The General Assembly may (rather than "shall")etc".

Or, change to "Disqualifieation for voting shall be by reason ol mental
incompetence, or conviction of felony (rather than "serious crime™}, which
disqualification shall be removable", etc. Common law as well as
statute should be allowed to work this out.
IT (H), change to "The General Assembly may (rather than "shall") etc.;
or "Registration of voters shall be for periods not less than ten years"etc.
III, rather extensive changes as outlined in my letter to the Chalrman.
Also add to-section H, "In the event the General Assembly does not
perform such reapportionment, the Governor shall avpoint a commission to

perform this duty."” The same provision should be made applicable to

realignment or reapportionment of Congressional Districts when such changes
are needed; then enforcement could be my mandamus in the state courts |

rather than litigation in the federal courts.
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III(2) Add a "grandfather clause" at the end, as follows: "provided,
hovever, that th? present incumbent of this office has the choice of
re-election on an ﬁgégétééfed ballot until the office is vacant". It is
suggested that ﬁhis proviso also be put at the end of VIII (B), and XII (C)
so that the State Superintendent of Education and the adjutant General
will also have the same cholce.

Add a section III (DD) "The Senator at Large for each Congressional
District shall cast a tie-breaking vote on any question any delegation in
such District certifies to him as tied. Unless otherwise provided by
statute or delegation vote, delegation chairman shall be the senior senator;

or if the delegation has no senator, the chairman shall be the senior Rep-
resentative. (Note: Changes in judicial selection outlined in my letter)

CHAIRMAN: Mr. Kester, you obviously haye spent considerable time and
effort in studying the draft and we're arateful to you for your appearance
here and the suggestions that you've given us. We'll now hear Mr.
Sterling Smith from Greenville. We're delighted to have you.

(Statement of Mr. Smith is included in letter addressed to Senator
Richard W. Riley and follows on page 21 of these Minutes)
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The Comm%ttee to Make a Study of the Constitution of South Carolina,
1895, held a second public hearing on March 5, 1969 at 3:00 p.m. in
the Senate Conference Room, State House, Columbia, South Carolina.

The following members of the Committee were nresent:

Senators -
Richard W. Riley
John C. Lindsay i

E. N. Zeigler

Representatives -
J. Malcolm Mclendon
Robert L. McFadden

Governor's Appointees -
Sarah Leverette
W. D. Workman, Jr.

Staff Consultant -
Robert H. Stoudemire

Appearing before the Committee on March 5, 1969:

General Frank Pinckney, Adjutant General
Mr. James Dreher

Mr. J. K. Crowson, S. C. Highwav Department
Mr. E. W. Brooks, S. C. Farm Bureau
Mr. L. S. James, S. C. Council on Human Relations

(The Vice Chairman of the Committee, Mr. MclLendon, presided at the
hearing on March 5th).

CHAIRMAN: We have no particular ground rules for those appearing. We
have given you a schedule and we want to try to stay within it.

General
Pinckney, the Adjutant General has asked to be heard. General, we will
hear from you now.

(General Pinckney's statement follows on page 2 of these Minutes)
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GENTLEMEN:

I WOULD NOW LIKE TO REFER TO ARTICLE XII OF THE "DRAFT
CONSTITUTION'" PERTAINING TO THE MILITIA, WITH PARTICULAR
REFERENCE TO SECTION C.

I AM IN FULL ACCORD WITH THE COMMITTEE'S RECOMMENDATION
THAT THE GOVERNOR, BY AND WITH THE ADVICE AND CONSENT OF THE
SENATE, SHALL APPOINT THE ADJUTANT GENERAL, BUT I DO NOT AGREE
THAT THE TERM OF OFFICE SHALL BE COTERMINOUS WITH THAT OF
THE GOVERNOR, AND I WANT TO TELL YOU WHY I TAKE TI—fIS POSITION.

I HAVE BEEN ADJUTANT GENERAL FOR 10 YEARS NOW AND DURING
THAT TIME I HAVE SEEN MANY ADJUTANTS GENERAL IN OTHER STATES
COME AND GO EVERY TIME A NEW GOVERNOR TAKES OFFICE. iN SOME
INSTANCES, BECAUSE OF THE FREQUENCY OF ELECTIONS IN SOME STATES,
THE OFFICE CHANGED EVERY TWO YEARS. FURTHERMORE, I HAVE BEEN
AMAZED TO LEARN OF THE LACK OF QUALIFICATIONS OF SOME SUCH
APPOINTEES. ONE NEVER HAD A DAY OF MILITARY SERVICE; MANY
WERE APPOINTED FROM OTHER SERVICES WITHOUT ANY KNOWLEDGE
OR UNDERSTANDING OF THE NATIONAL GUARD; SOME WERE NOT
PHYSICALLY QUALIFIED, AND OTHERS WERE OF VERY JUNIOR RANK,

NOT QUALIFIED FOR PROMOTION, AND CONSEQUENTLY COULD NEVER
BE FEDERALLY RECOGNIZED AS A GENERAL OFFICER -- ALL PURELY
POLITICAL APPOINTMENTS. THIS IS WHAT I AM AFRAID COULD HAPPEN

HERE, AND I WOULD HATE TO SEE IT HAPPEN, IF THE WORDING OF

COTERMINOUS REMAINS IN YOUR DRAFT.
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I WOULD ALSO LIKE TO POINT OUT THAT WHILE THE ADJUTANT
GENERAL IS THE HEAD OF THE MILITARY DEPARTMENT OF THE STATE
AND HIS DUTIES ARE PRESCRIBED IN THE MILITARY CODE, HIS MOST
IMPORTANT RESPONSIBILITY IS THE ADMINISTRATION, TRAINING,
SUPPLY AND COMMAND OF THE STATE'S NATIONAL GUARD. HE MUST
HAVE THE KNOWLEDGE THAT COMES WITH EXPERIENCE AND TRAINING;
THE MILITARY BACKGROUND THAT COMES WITH SERVICE; THE MILITARY
EDUCATION AND FEDERAL QUALIFICATIONS FOR GENERAL OFFICER
RANK IN ORDER TO BEST SERVE HIS STATE AND IT'S NATIONAL GUARD
BECAUSE OF HIS RELATIONS AND CONSTANT CONTACTS WITH GENERAL
OFFICERS AT ARMY,NATIONAL GUARD BUREAU AND HIGHER MILITARY
COMMAND LEVELS. STATES THAT CONSTANTLY CHANGE ADJUTANTS
GENERAL WITH EACH GOVERNOR, OR APPOINTEES THAT FAIL TO MEET
THE QUALIFICATIONS I HAVE OUTLINED, ARE AT A DISTINCT DIS ADVAN-
TAGE, AND MOST OFTEN THE GUARD SUFFERS MATERIALLY.

THE STATES WITH THE STRONGEST GUARD ARE THOSE WHERE
THE ADJUTANTS GENERAL SERVE FOR LONG PERIODS OF TIME, AND
ABOUT HALF OF THEM FALL IN THIS CATEGORY. WHILE THESE
ADJUTANTS GENERAL ARE APPOINTED BY THEIR GOVERNORS THEY ARE
APPOINTED FOR VARIOUS TERMS AND UNDER SPECIFIC CONDITIONS, AND
CONSEQUENTLY SERVE SEVERAL GOVERNORS,

AS I'STATED EARLIER MY SOLElINTEREST IS IN ASSURING THE
CONTINUANCE OF A READY RESPONSIVE NATIONAL GUARD AS WE HAVE

TODAY, AND I FEAR TO THINK WHAT COULD HAPPEN IN THE FUTURE IF

EVERY GOVERNOR HAD THE POWER TO APPOINT A NEW ADJUTANT GENERAL,




March 5, 1969 -4~
I RECOGNIZE THAT THE COMMITTEE RECOMMENDS THAT THE

QUALIFICATIONS FOR OFFICE BE REGULATED BY L. AW, AND I THINK

THIS IS AS IT SHOULD BE; SO I WOULD LIKE TO AGAIN RECOMMEND

WHAT I HAVE PREVIOUSLY RECOMMENDED FOR INCORPORATION IN

THE LAW, FOR THEN WITH THE CHANGES IN THE DRAFT CONSTITUTION

I AM SUGGESTING THE LAW COULD BE CHANGED, IF NECESSARY, WITHOUT

REVISING THE CONSTITUTION AT SOME LATER DATE.

I RECOMMEND THAT THE ADJUTANT GENERAL BE API?OINTE‘D:

1. FROM ONE OF THE SENIOR OFFICERS OF THE NATIONAL
GUARD. (TODAY WE HAVE TWO GENERALS AND 17 COLONELS, AND THIS
WOULD NOT RESTRICT THE GOVERNOR'S SELECTION. )

2. THAT THE OFFICER APPOINTED, IF HE IS NOT PRESENTLY
A GENERAL OFFICER, BE QUALIFIED AT TIME OF APPOINTMENT BY
DEPARTMENT OF ARMY STANDARDS FOR FEDERAL RECOGNITION AS A
GENERAL OFFICER.

3, THAT HE MEET THE PRESCRIBED PHYSICAL STANDARDS
TO HOLD OFFICE. SHOULD HE AT ANY TIME FAIL TO PASS THE REQUIRED
PHYSICAL EXAMINATION, THEN HE WOULD BE REQUIRED BY LAW TO
RETIRE.

4. THAT HE SERVE ONLY UNTIL HE REACHES THE AGE OF 64
YEARS, UNLESS SOONER DISQUALIFIED, WHICH IS THE PRESCRIBED
RETIREMENT AGE OF ADJUTANTS GENERAL,

5. THAT HE CAN BE REMOVED AT ANY TIME BY THE GOVERNOR ,

FOR CAUSE.
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A NUMBER OF STATES HAVE JUST SUCH GOVERNING LAWS, AND
IT IS THEIR ADJUTANTS GENERAL THAT RECEIVE THE MOST CONSIDERA-
TION; ACQUIRE THE GREATEST SUPPORT AND ACHIEVE THE MOST
FAVORABLE RESULTS FOR THEIR NATIONAL GUARD, IN SOME STATES
A COMMITTEE OF SENIOR OFFICERS THEMSELVES MAKE RECOMMENDA-
TIONS, FROM WITHIN THEIR RANKS, TO THEIR GOVERNOR; IN OTHERS
THE STATE NATIONAL GUARD ASSOCIATION MAKES SUCH RECOMMEN-
DATIONS. EITHER OF THESE METHODS, OR WHAT I RECOMMEND,
WOULD RESULT IN NOMINATING THE BEST QUALIFIED AND ;\/[OST ABLE
REPRESENTATIVE FOR THE OFFICE.

I WOULD THEREFORE REQUEST THAT THE COMMITTEE DELETE
ALL REFERENCE TO THE OFFICE OF ADJUTANT GENERAL BEING
COTERMINOUS WITH THAT OF THE GOVERNOR AND SUBSTITUTE THE

" WORDING - '"SHALL APPOINT THE ADJUTANT GENERAL WHOSE TERM

OF OFFICE SHALL BE AS PRESCRIBED BY LAW' -- AND FURTHER REQUEST

THAT YOU RECOMMEND THE LEGISLATION TO SUPPORT MY PROPOSAL.

CHAIRMAN: Mr. James Dreher is here from the Judicial Council, I
believe.

MR. DREHER: I'm not speaking for the Council. I'm speaking only for
myself.

CHATRMAN:" Mr. Dreher is an attorney in Columbia here and he is going
to sopeak to some of the judicial problems. He is also a professor

at the Law School. .

MR. DREHER: With your nermission, I would like to say a few words on
my own behalf, about what may be a rather small point in the Judicial
Article. I think the Committee has done an admirable job on the
Judicial Article. It embodies many of the reforms that I had in mind
when 1 was working for Mr. Robinson's Committee. At one time, I might
have arqued to have a comolete intearation into a state court system,
but after seeing MNorth Carolina's experience trying to do too much, I
think the Committee was wise in takinag this half-way stand. , I do feel
that if you bring the county courts into a uniform system
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mention was that in your Section which authorizes the Legislature to
elect five additional circuit court judqges, in addition to the sixteen
primary circuit court judges--it just may be a matter of lanquage, but
it provides after the restriction, after the paragraph about the election
of the sixteen it says that the additional, up to five, "...Judges shal}
be elected in the same manner and for the same term as provided in the
preceding paragraph...except that residence in a particular county or
Circuit shall not be a factor in determining qualifications”. Now, that
means that they can be elected from anywhere and would have to, if
elected, move to and have their office in the circuit with the excessive
work load. I have no quarrel with it and I frankly feel that would be
the proper interpretation. I would be in favor having them additional,
second circuit judges in the counties that have the heavy work load.

CHAIRMAN: We understand our draft to mean that they would be elected

at Targe and would live where they are elected from. The House Judiciary
Committee last week reported out a bill that the judges would be elected
at large, but that they would have to then become residents of the
circuit to which they were assigned for the overload. The House passed
that.

MR. WORKMAN: Mr. Dreher, do I understand you to say that by inclusion
within a unified system, down to and includina, county courts would be
not only desirable, but feasible as you view South Carolina.

MR. DREHER: Yes, sir. I think you have almost come to that when you
require that the statutory framework be uniform throughout the State.

CHAIRMAN: Thank you, Mr. Dreher. ‘e have with us from the Highway

Department Mr. Kenneth Crowson. Mr. Crowson, we will be happy to
hear from you or any of your associates.

(Mr. €rowson's statement follows on page 7 of these Minutes)




Statement by J. K. Crowson, Secretary-Treasurer, State Highway Department

Mr. Chairman and Mcembers of the Cornmittee:

I want Lo ¢xpress to you our thanks for giving us this opportunity to appear
before you to make sugpestions concerning highway financing 1n the draft of the
proposcd revised Constitution.

Mr. Pcarman has had to go to Washington on urgent business in connection
with I'cderal highway legislation and he asked me to represent him here at this
meeting. e also asked me to.extend to you his best wishes and his regrets at -
not being able to be herec.

In appecaring at this hearing, I want to address my remarks to Article VI -
Finince, Taxation, Bonded Indebtedness - and more specifically to Scction E -
Tax shall be levied in pursuanceof law; and Scction 1. - State may incur bonded
indebtedness; without vote of clectorate.

It would appear to my layman's cye that under the provisions ol the prescent
draft the revenue from the gasoline tax and automobile license fees could con-

ceivably he carmarked by the Legislaturce for any non-highway purpose, as well as

for highway purposes. T use the term ''tax revenue' instead of '"tax collections'
intentionally.  The highway is, in esscnce, a revenue producing facility - no less
than a unﬂwrsity dormitory which produces revenue from the charging ol student
fees.

We support, unequivocally, the provisions in the Constitution draft that all

bonds should be genceral obligations of the State, regardless of the purpose of issuc,

but we aslk you to consider at the same time a provision to provide that all pasoline
tax revenue and motor vehicle and driver licenee fees, and all other such special
inipostys on highway use, be dedicated to highway purposes.  Twenty-cight states

now provide in their Constitution for highway use tax revenues to be used exclusively

for highway purposes.
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Highviay usc tax revenues - gasoline tax and Jicense tees - have traditionally
and historically been dedicated nr'plt-dgu(l to highway purposes in South Carolina
and this philosophy of taxation has been favorably reccived by the people of the State.
It is a fair method of taxation; it is castly understood; and it is financially sound
and i ¢convenient way of collecting o use charvge. The South Carohna plan, as it
has bcen in opceration for 40 years, could well have been the pilot project tor the
Federal Highway Trust Fund plan cstablished by the Conpress in 1956 to finance
the construction of the Interstate System.

Statutory appropriation of highway usc tax revenuces for highway purposes s
fincas longas thercare no statutory inroads 1nto these taxes for non-highway pur-
poscs, bul you arec well awarc of past ¢fforts to divert highway use tax revenues to
non-highway purposes in times of tight State budget problems; and only because of
outstanding highway bonds have such inroads been defecated. There arc no high-
way bonds outstanding now against the gasoline tax and license fees and with the
highway construction program being a continuing program, it i1s unwise Lo issuc

bonds ¢xcept to provide funds for a workable coordination between construction ex-

penditure requirements and tax collections.

We no longer operate upon the thcory in vogue when the $65 Million Bond Act
was passcd in 1929 that the State would proceed with completion of the State High-
way Systemy and pay for it over the years. The "Ride Now, Pay Later" sloganl -
along with the other slogan - "Get the Farmer out of the Mud' - may have gotten
the $(5 Million Bond Act passcd, but no onc any longer thinks in terms of

"completing! the highway system.  We all know that it will never be completed,

as such, as long as motor vchicle usce continues to increcase. ‘
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Two years ago the Highway Department made estimates of highway needs -
',1965 to 1975 and 1975 to 1985 - and thesge estimates show our necds to be
$3,474,590, 000 for all highway purposcs - construction, maintenance, law enforce-
ment and administration - for this 20-year pecriod which, incidentally, is some
$500 million above the highway income in sight. ( This assumcs that the FFederal-
aid coming to the State from the Highway ‘Trust I'und will not be reduced after 1972.)
This c¢stimate includes $2, 243, 990, 000 for new construction; this $2-1/4 billion s
about twice what we have spent on highway construction in South Carolina since the
State Highway Department was crcated in 1917, Through January 31, 1909 we had
spent $1, 187,790, 113,35 and about hall of this was spent in the past‘ ten yecars. In
other words, our highway construction c¢xpenditures have been as much in the past
ten years as in the whole preceding 42 ycars. The estimates in our 20-year [liph-
way Needs Study were reviewed by the Moody Report and found not to be unrcalistic.
We arc now operating under a 5-year construction program of $450 million and
while that program is only slightly below the annual average needs ot $112 million
over the 20-year period, the Moody Re<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>