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Attachment 1:

Order dated May 22, 2012, issued by Arne Duncan, Secretary, U.S.
Department of Education denying South Carolina Department of
Education’s Request for Hearing



THE SECRETARY OF EDUCATION
WASHINGTON, DC 20202

RECEIVED

8C Dept. Of Education
Office of General Counsed

In the Matter of

STATE OF SOUTH CAROGLINA,

IDEA Determination

ORDER DENYING REQUEST FOR HEARING

Atissue in this case is whether the State of South Carolina (the State) is entitled to a
hearing by an Administrative Law Judge (AL.J) or an independent hearing official to adjudicate
the State’s challenge of a determination by Alexa Posny, Assistant Secretary of the Office of
Special Education and Rehabilitative Services (OSERS), to partially deny the State’s request for
a waiver of certain grant allocation requirements pursuant to the Individuals with Disabilities
Education Act (IDEA).

The facts are not in dispute. To be eligible for Federal funding under the IDEA. a State
must maintain the level of state funds for special education and related services in any given year
as the State allocated in the prior year. When any state reduces funding for such services.
OSERS is authorized by IDEA to reduce the amount of Federal funds provided to the state for
the same services.” States that fail to meet this maintenance of ¢ffort (MOE) requirement may
request a waiver from the Department, if the State can show that “uncontrollable economic
circumstances” justify granting the waiver.

After experiencing reduced tax revenues, the State of South Carolina (the State) reduced
funding for numerous programs and services for fiscal vears 2008-09, 2009-10, and 2010-11,
including special education and related services for children with disabilitics. As a result, the
State failed to meet its MOE requirement for those fiscal vears. Arguing the reduction in tax
revenues constituted “uncontrollable circumstances.” the State requested a waiver of the
statutory injunction against reducing state financial support for special education and related
services for children with disabilities. On June 17, 2011, OSERS granted the State a full waiver
for fiscal year 2009, but did not grant full waivers for fiscal years 2010 and 2011. For the 2010
fiscal year, OSERS partially denicd the State’s waiver request, which resulted in a reduction in

120 U.S.C. § 1412(2)(18X(B).
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the State’s allocation of Federal funds under IDEA of $36,202,909.% which was a smaller
reduction in Federal funding than OSERS could have authorized absent the partial waiver.

According to the record in front of me, on September 28, 2011, the State requested that
the Department reconsider the matter. In a letter dated December 15, 2011, Deputy Scerctary
Anthony Miller informed the State that “there is nothing in the IDEA that bars reconsideration of
[OSERS’] decision,™ and that he had assumed responsibility for reviewing the State’s request for
reconsideration. After reviewing the “State’s September 28, 2011, submission and consider[ing]
all of the State’s information and concerns.” the Deputy Secretary affirmed OSERS’ decision.

In addition, the State also filed a request for an administrative hearing to challenge
OSERS’ June 17, 2011, decision to partially deny the State’s waiver request. In its brief, the
State asserted it was entitled to notice and an opportunity to be heard under the IDEA because
the partial denial of the waiver resulted in a “withholding” of $36,202,909 in IDEA funding.
OSERS did not file a brief in response until [ issued an order in November 2011 requiring that
OSERS and the State fully brief their positions regarding the State’s right to a hearing.

In its briefs, the State argues that it provided OSERS with sufficient grounds suppomnU
its request for a full waiver of IDEA’s statutory maintenance of effort funding requirement,” and
that OSERS’ decision to partially ¢ oram the waiver request should be subject to challenge
pursuant to 34 C.F.R. § 300. 60\(&) More precisely, the State argues that OSERS’
determination that the State allocation of IDEA funding should be reduced constitutes a
“withholding™ of funds from the State: therefore, section 300.603 applies, which provides that a
“withholding™ of funds is enforceable only if it follows reasonable notice and an opportmit\, to
have a hearing under the procedures set out in sections 300.180 through 300.183.” In the State’s
view, the fact that the statutory maintenance of effort provision at 20 U.S.C. § 1412(a)(18) uses
the term “reduction” rather than “withholding” is of no particular si gniﬁcance because those
terms are used interchangeably, and nothing unique to IDEA alters the result that OSERS is
enforcing a withholding action subjcct to the due process requirements of 20 U.S.C. § 1234d or
34 C.F.R. § 300.605(a).

Opposing the State’s position, OSERS argues that there is no statutory or regulatory right
to a hearing to challenge a waiver determination under IDEA. More precisely, OSERS argues
that nothing in the language or structure of the IDEA or the General Education Provisions Act

! " The State’s 2009-10 fiscal vear covered the July 1. 2009-June 30, 2010, time period.

The maintenance of effort funding requirement mandates that as a condition of eligibility for receipt of Federal
IDEA funds, in any given year, states may not reduce the amount of state funds made available to support special
education and related services for children with disabilities below the amount made available in the preceding fiscal
year. If a state fails to comply with the maintenance of effort funding requirement, the statc may be subjectto a
redu«:uon in Federal IDEA funds. 20 U.8.C. § 1412(a)18).

“In February 2010 and May 2011, the Suate of South Carolina requested that OSERS waive the State’s maintenance
of effort requirement for fiscal vears 2009. 2010, and 2011 pursuant t0 20 U.S.C. § 1412(a)(18) due to
uncontrollable economic circumstances that resulted in a precipitous decline in the State’s revenue. For fiscal year
2009-10, the State’s financial support for special education and related services was $345,897,722 or $67,402,525
less that the State’s required level of financial support; hence, OSERS waived less than half of this shortfall.
> As explained more fully, infra, the State argues, in the alternative, that it is entitled to a hearing under the General

Education Provisions Act pursuant to 20 U.S.C. § 1234d.
2
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(GEPA) evinces Congressional intent to provide states with a right to a hearing based on a full or
partial denial of a waiver of IDEA’s maintenance of financial effort requirement.

According to OSERS, IDEA provides states with a right to notice and an opportunity for
a hearing only under two circumstances, neither of which is pertinent here. First, the “Secretary
shall not make a final determination that a State is not eligible to receive a grant under [IDEA]
until after prondmg the State - (A) with reasonable notice: and (B) with an opportunity for a
hearing.”® Second, if the Secretary determines that Federal funds under IDEA should be
withheld as a result of “a substantial failure to comply with any condition of a State educational
agency's or local cducational agency’s eligibility under [IDEA,]” the Secretary may “[wlithhold.
in whole or in part, any further payments to the State.” but “[p]rior 10 withholding any funds
under [IDEA], the Secretary shall prov xde reasonable notice and an opportunity for a hearing to
the State educational agency involved.”

In OSERS’ view, the two circumstances do not apply to this case. Specifically, under the
first circumstance, OSERS argues that it determined the State was eligible for IDEA funding,
and continued to provide the State with IDEA funding for the fiscal years in question. Under the
second circumstance, OSERS contends that it never determined the State substantially failed to
comply with any condition of IDEA. Instead, according to OSERS, after the State impermissibly
“reduced the amount of State financial support for special education and related services for
children v&ith disabilities. . .below the amount of that support for the preceding fiscal year™ for
2009-10,* OSERS was required to “reduce the [Federal] allocation of funds under [IDEA]” for
the State “by the same amount.™ Accordingly. because OSERS never made & determination that
the State substantially failed to comply with the MOE requirement -- that failure is a fact the
State concedes in its waiver request -- OSERS contends that the loss of funding constituted a

nandatory “reduction” of funds and not a “withholding™ of funds accompanied by a right to a
hearing as contemplated by the statute.

In response to OSERS” arguments. the State rejects OSERS™ argument that a “reduction”
and a “withholding” cannot have the same meaning because the terms are used interchangeably
in the statute and its regulations. In addition, the State argues that GEPA requires a hearing,
independent of IDEA, prior to enforcing a withholding action. Hence, in the State’s view, what
matters regarding whether the State has a right to a hearing is not how OSERS denominates its
actxon but whether the facts show that OSERS has determined not to provide the State with

“over $36 million™ of its “annual allocation.”"

1O US.C § 1412(dy2).

20 U.S.C. § 1416(eX3). Section 1416(¢)(3) also empowers the Secretary to take other enforcement actions
including bringing a “[r]ecovery funds” action pursuant to the General Education Provisions Act, 20 U.S.C. § 1234a,
or refemm the matter to the Department’s Office of Inspector General or to the U.S. Department of Justice.

‘»’OL S.C. § 1412(a)(18).
”0 USC. §141’(a}(18)(B)

See eg, 34 CF.R. §300.607 (referring 10 “any reduction or withholding™).
1
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DISCUSSION

Notwithstanding the numerous arguments raised by the parties, the issue before me is
straightforward: namely, I must decide whether the State has a right to a hearing to challenge
OSERS’ decision to reduce or withhold $36,202,909 of Federal IDEA funding as a result of the
State’s failure to mamtam state financial support for special education and related services in the
2009-10 fiscal year."' This is a purely procedural question. [ find that the answer is found in
IDEA’s statutory language, wherein Congress provides that a state that is determined “not
eligible to receive a grant under [IDE AT must be provided “(A) with reaqonabie notice; and (B)
with an opportunity for a hearing”' pnOr to issuance of a final decision.”” The IDEA makes it
ciear that states have a statutory right to “reasonable notice™ and “an opportunity for a hearing”™
prior to (1) issuance of the Department’s final agency dems]on rejecting the eligibility of a state
for IDEA grant funding or (2) a withholding of IDEA funds."

In this case. applying the statutory language to this matter renders it apparent that no right
to a hearing attaches. OSERS determined that the State was eligible for Federal funds, and the
State continued to receive IDEA funds for the fiscal yvears in question. Although the MOE
requirement is a condition of eligibility under IDEA, the State does not directly challenge the
conclusion that it failed to meet that condition for fiscal vear 2009-10. Indeed, the basis of the
State’s request for waiver of the MOE requirement is the State’s acknowledgement that it did not
meet the condition.

Moreover, OSERS determined that the State was eligible for IDEA funding by reviewing
the State’s IDEA grant application to determine whether the State provided assurances for a
number of conditions of eligibility including whether the State had in effect policies and
procedures that would maintain the State’s level of funding. Apparently, these assurances were
viewed favorably by OSERS since it deemed the State eligible for funding, and the State’s
eligibility for IDEA funding was not an issue. Accordingly, the fact that the State, ultimately,

" The State raises numerous other arguments including those concerning the potential impact OSERS’ reduction
may have on the State’s future Federal allocation of IDEA funds. Although the concerns of the State are clear and
certain, the arguments are impertinent to the matter at issue. As explained supra, Congress appropriates IDEA
funds; these appropriations clearly have the most significant impact on future allocations of IDEA funding.
Moreover. Congress has mandated that a reduction ir state financial support for IDEA services results in a
proportionate reduction in Federal funds. This clear and precise remedy leaves no future funding issue to resolve in
an administrative hearing.
”’OU S.C.§1412(d)2).

* To be clear, there is an additionai right to a hearing provided bv IDEA under section 1412. Pursuant to 20 US.C.
§ 1412(£)(3), the Department must provide a hearing to State educational agencies subject to a withholding action
involving costs of IDEA services provided by private schools. This provision, however. is impertinent to the matter
at hand, and neither party contends otherwise,

f20US8C § § 1412(d).
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failed in one of its assurances does not yield a means for the State to obtain a hearing on its
waiver request.”

The loss of IDEA funding also does not constitute a “withholding™ action under the
IDEA. Such a withholding action can only occur after OSERS has made a determination that a
State has substantially failed to comply with an IDEA eligibility condition. As stated above,
OSERS never determined the State substantially failed to comply with the IDEA’s MOE
requirement -- the State concedes that it did not. Clearly, had OSERS made such a determination
and the State disagreed, the State would have been entitled to notice and an opportunity to be
heard. It is not entitled to a hearing, however, to challenge a decision to partially deny the
State’s walver request.

Finally, the State argues that the General Education Provisions Act (GEPA) is applicable
to this matter. In support of its argument, the State cites a decision by an administrative law
Judge (ALJ) -- In the Matter of State of California, No. 09-05-R, U.S. Dep’t of Educ. (November
4,2009). That decision, however, does not involve the IDEA. Moreover, on appeal in that case,
[ rejected the ALJ's decision regarding the scope of GEPA.'® I noted that where the statute is
silent as to what procedures are due, the Department maintains the flexibility and discretion to
identify the appropriate procedures for a hearing. More importantly, there was no dispute in that
case that a hearing was required: at issue was who should provide the “hearing” and what
procedures should be used, which is a fundamentally different issue from the matter at hand.

The State’s argument concerning a right to a hearing under GEPA s similarly unavailing.
As a basic matter of statutory construction, courts have widely acknowledged that specific terms
of a statute supersede general terms within that statute or within another statute that would
otherwise control.!” There is no general rule of statutory interpretation that would support
undoing a narrowly drawn remedial provision in one statute by applying a broader remedy
provision in a different statute. Thus, in this case, where IDEA requires a reduction of funds
with no specific reference or mention of a right to a hearing under IDEA, IDEA must trump
GEPA’s general provisions governing withholding of funds actions.'* Accordingly, GEPA does
not provide the State a right to a hearing concerning the Department’s decisions issued on June
17,2011, and December 15, 2011.

Finally, even if IDEA provided the State a right to appeal OSERS” waiver determinations
-- which it does not -- the Department provided the State with sufficient procedural due process.
First, on June 17, 2011, Assistant Secretary Posny issued a decision supported by detailed

** To the extent that the State viewed Assistant Secretary Posny’s June 17, 2011, decision as ostensibly ruling that,
by failing to maintain financial support in fiscal year 2009-10, the State had substantially failed to comply with a
condition of IDEA eligibility, I am persuaded that this view is unsupported by the explicit findings of both the June
17,2011, decision and the December 15, 2011, decision upon reconsideration. Those decisions acknowledged the
State’s continuing eligibility for IDEA funding.
16 See, In the Matter of State of California, No. 09-05-R, U.S. Dep't of Educ. (Decision of the Secretary, November
12, 2010).
7 See Fourco Glass Co. v. Transmirra Prods Corp., 353 U.S. 222 (1957) ("Specific terms prevail over the general
in the same or another statute which otherwise might be controlling.” (quoting D. Ginsberg & Sons v. Popkin, 285
U.S. 204 (1932))

§ 3803 Law Applicable, 14D Fed. Prac. & Proc, Juris. § 3803 (3d ed.) (Westlaw database updated April 2012).

3
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rcasons why she authorized a partial waiver for the State; that decision demonstrated that OSERS
met with State officials to discuss the State’s waiver request. and provided the State multiple
opportunities to submit documents in support of its request. Moreover, the Department granted
the State’s request for reconsideration of Assistant Secretary Posny’s decision. On December
15.2011, the Department’s Deputy Secretarv, Anthony Miller, reconsidered the Assistant
Secretary’s decision, and issued a final agency decision supported by detailed reasons affirming
her decision.

Even the issuance of this decision illustrates the Department’s effort to provide the State
with an opportunity to be heard. Although OSERS did not initially submit a brief in response to
the State’s filing with the Office of Hearings and Appeals. I issued an order requiring OSERS to
explain Its position on whether the State could challenge the waiver decision in a hearing before
an impartial tribunal. Upon request of both parties, 1 also allowed for the submission of
supplemental briefs. I have reviewed all of the submissions and given careful consideration to
the arguments of the parties. These procedures have been provided to the State 1o ensure that the
State’s position that it is entitled to a hearing is fully considered.

As I noted in /n the Matter of State of California, when there is no basis to proceed at all

in an administrative action, and the only function remaining is that of announcing that fact. the
matter should be dismissed."

ORDER
Accordingly, it s HEREBY ORDERED that the above-captioned matter is DISMISSED.

So ordered this 22" day of May 2012.

el

Arme Duncan

Washington, D.C,

¥ See in the Marter of Stare of California, No. 09-05-R, U.S. Dep’t of Educ. (Decision of the Secretary. November
12, 2010).
6
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SERVICE LIST

Office of Hearings and Appeals
U.S. Department of Education
400 Maryland Avenue, S.W.
Washington, D.C. 20202

Shelly Bezanson Kelly

General Counsel

State of South Carolina
Department of Education

1429 Senate Street, Suite 1015
Columbia, South Carolina 29201

Joan Bardee, Esq.

Office of the General Counsel
U.S. Department of Education
400 Maryland Avenue, S.W.
Washington, D.C. 20202-2110
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Attachment 2:

Letter dated May 9, 2011, to Alexa Posny, Assistant Secretary, Office
of Special Education and Rehabilitative Services, U.S. Department of

Education from South Carolina State Superintendent of Education
Mitchell (Mick) Zais



STATE OF SOUTH CAROLINA
DEPARTMENT OF EDUCATION

Mick Zais 1429 Senate Street
Superintendent Columbia, South Carolina 29201
Mav 9. 2011

Alexa Posny, Ph.D.. Assistant Secretary

Office of Special Education and Rehahilitative Services
UL S. Department of Education

400 Marvland Avenue. S.W.

Washington. DC 20202

Dear Dr. Posny:

Members of my staff met with Joan Bardee and William Carroll from vour office earlier
this week. The purpose of that meeting was to determine the need and the extent of the need for
South Carolina to request additional waivers of state-level maintenance of effort.

The South Carolina Department of Education previously requested a waiver of state—level
maintenance of effort for state Fiscal Year 2010 (2009-2010). Please accept this letter as a
requgst from South Carolina for a waiver of state—level maintenance of effort as permitted under

4 C.F.R.§300.163(e). Waivers for exceptional or wnconirolluble circumstances. for two
addmonal }ears. Fiscal Years 2009 (2008-2009) and 2011 (2010-1 1),

We have worked closely with the General Assembly to ensure that the state will meet its
future maintenance of etfort requirements. At our request. the General Assembly is including a
sateguard in the State’s 2011-2012 budget. which is currently under debate. that will ensure that
the required funding levels are met. We anticipate that this provision will be included in the final
state Appropriation Act.

Under separate cover. we will send supporting documentation and additional information
that was requested by Ms. Bardee and Mr. Carroll during the May 4. 2011, meeting.

Thank you for your assistance in this matter.

Sincerely.

- Wil Zow
Mick Zais. Ph.D,
State Superintendent of Education

MZ/sk
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Attachment 3:

Letter dated May 24, 2011, to Alexa Posny, Assistant Secretary,
Office of Special Education and Rehabilitative Services, U.S.
Department of Education from South Carolina State Superintendent of
Education Mitchell (Mick) Zais



STATE OF SOUTH CAROLINA
DEPARTMENT OF EDUCATION

Mick Zais 1424 Senate Street
Superintendent Columbia, South Carolina 29201

May 24, 2011

Alexa Posny, Ph.D.. Assistant Secretary

Office of Special Education and Rehabilitative Services
U. S. Department of Education

400 Maryland Avenue, S.W.

Washingron, DC 20202

Dear Dr. Posny:

['am writing to provide you with the additional information that was promised in our May
9. 2011, letter to you regarding the South Carolina Department of Education’s (SCDE)
Individuals with Disabilities Education Act (IDEA) maintenance of effort (MOE) waiver request.
SCDE staff met with Joan Bardee and William Carroll of the United States Education
Department (USED) to discuss South Carolina’s efforts 10 seek a waiver and to discuss the
computation of maintenance of effort and South Carolina’s budgetary process and history. A
question was raised during the May 4, 2011, meeting regarding the revenue surplus that appears
on the spread sheet for fiscal year 2009-10 and the projected surplus for the current state fiscal
year (2010-11). (Auachment A) This memorandum will explain the budgetary circumstances
that created those surpluses and the limitations on the State of South Carolina on applying the
surplus to the current (2010-11) fiscal year.

The table in Attachment A was derived from a meeting between Joan Bardee, William
Carroll, and staff at the SCDE. This table illustrates the revenues, appropriations, and state fiscal
support for IDEA MOE from the base fiscal year 2007-08 to the current fiscal year 2010-11. At
that meeting the parties agreed to look at three revenue sources for IDEA MOE purposes:
General Fund, Education Improvement Act, and Lottery.'

Background

Like many states, South Carolina experienced unprecedented fiscal decline between the
years 2007-08 and 2009~10. Considering three sources of revenue, General Fund, Lottery, and
the Education Improvement Act, the State collected $1,229,125,946 less in revenue in 2009-10

! Note that some of the figures that are presented in this letter include other sources of revenue, but for MOE
purposes it was agreed at the May 4, 2011, meeting to use these three revenue sources because they are used to fund
education.

phone: 803-734-8492 ¢ fax: 803-734-3389 e ed.sc.gov 000009



Alexa Posny, Ph.D., Assistant Secretary
Page 2 0of 6
May 18, 2011

than it did in 2007-08. Revenue collections are forecasted to improve stightly in the current
fiscal year, 2010~11, but the amount anticipated to be collected is still $1 ,177,470,254 less than
2007-08. The significance of the 2007-08 fiscal year is that it is the last fiscal vear in which
South Carolina met its MOE requirements under the IDEA; therefore, IDEA MOE 2007-08 is
the base year to which comparison for MOE is made. South Carolina submitied a waiver request
to the USED for the fiscal years 2008-09, 2009-10, and 2010-11.

South Carolina seeks a waiver of the MOE requirement for those fiscal years based on
the provisions of 34 CFR 300.163(c)(1) that “granting a waiver would be equitable due to
exceptional or uncontrollable circumstance such as a natural disaster or a precipitous and
unforeseen decline in the financial resources of the State.” There is no question that South
Carolina experienced precipitous and unforeseen decline in revenue in 2008-09, which coincided
with the unprecedented drop in housing values. high rates of foreclosures, and the stock market
crash. Both the United States Congress and President Obama recognized this crisis when they
passed the American Recovery and Reinvestment Act of 2009 (ARRA), in the early months of
President Obama’s administration. Note that the first fiscal year that South Carolina did not
meet MOE was in the 200809 year, just as the country was starting its fiscal decline. The
decline continued and compounded in 2009-10, and the state of South Carolina applied for and
received ARRA funds for Title I and the IDEA. South Carolina also applied for and received
State Fiscal Stabilization Funds (STSF). Consistent with the intent articulated in the ARRA to
save jobs, the South Carolina General Assembly wanted to push SFSF funds out to school
districts and allocated those funds through the state’s Education Finance Act (EFA) formula. In
2009-10, those funds restored approximately $185 million in state dollars to school districts that
would have been lost otherwise.  SFST helped “fill the gap” for that year. In 2010-11, that
amount was $174,430.646.

South Carolina’s Budoetarv Process

The South Carolina General Assembly meets annually. Its session begins the second
Tuesday in January and concludes the first Thursday in June. Our state operates a July 1 through
June 30 fiscal year and the state’s budget for the following fiscal year is typically debated and
adopted by May or June. As stipulated in the South Carolina Constitution, the state must have a
balanced budget. (Article X, Section 7 provides “(a) The General Assembly shall provide by law
for a budget process to insure that annual expenditures of state government may not exceed
annual state revenue.”) To ensure a balanced budget there are safeguards built into the budgeting
process. One of which is the required General Reserve Fund. Article 111, Section 36, of the South
Carolina Constitution provides for this fund:

000010



Alexa Posny, Ph.D., Assistant Secretary
Page 3 of 6
May 18, 2011

SECTION 36. General Reserve Fund.

(A) The General Assembly shall provide for a General Reserve Fund of three
percent of the general fund revenue of the latest completed fiscal year. Funds
may be withdrawn from the reserve only for the purpose of covering operating
deficits of state government. The General Assembly must provide for the orderly
restoration of funds withdrawn from the reserve from future revenues and out of
funds accumulating in excess of annual operating expenditures.

South Carolina relies on the Board of Economic Advisors (BEA) in determining the
amount of revenue that the state may appropriate. This BEA 1s established by statute and its
duties include forecasting state revenues for the next fiscal vear. S.C. Code Section 11-9-880
(2011). The General Assembly uses the BEA’s forecasted revenues when developing the state’s
budget. Consistent with statutory and Constitutional requirements, the General Assembly
cannot exceed the BEA’s estimate when appropriating revenues.

2009-10 I'iscal Year

The Appropriations Act budgeted revenues for 2009-10 were originally $5,552,002,165;
however, actual General Fund revenues were $5,241,895,775. Because of anticipated shortfalls
and revisions of the revenue projections by the BEA, the State Budget and Control Board issued
two mid-year budget cuts (4.04 percent in September 2009, and 5 percent in December 2009)
and applied $127.847.888 from the state’s Capital Reserve Fund against the projected state
shortfall. (See Budgetary Highlights document, Attachment B, p. 2) The budget cuts and use of
the Capital Reserve Fund created a $566,527,922 “savings” to the state. (Attachment B, p. 2)
The state then had t0 expend $185,420,932 to cover expenses required by statute or proviso,
some of which was to liquidate a $98.216,617 operating deficit from the previous fiscal vear.
After these payments were made, there was a net “surplus” of $71,000,600. (Attachment B, p. 2)
Note, however, that this surplus was not due to an increase in revenue but was a result of across
the board budget cuts and use of the Capital Reserve Fund.

Due to the budgeting cycle, however, this “surplus™ was realized after the 2010-11
budget was adopted by the General Assembly. That figure was not finalized until after the close
of the books for the 200910 fiscal year, which occurred after the end of the legislative session.
The “surplus,” therefore, could not have been distributed in a manner that would have met the
IDEA MOE requirements for 2009-10 because the fiscal year had already closed.

000011



Alexa Posny, Ph.D., Assistant Secretary
Paged of 6
May 18, 2011

2010-11 Fiscal Year

The USED may ask why the General Assembly did not apply that $71,000,600 “surplus”
to the 2010-11 IDEA MOE requirements. Again, because of the appropriations cycle, the fact
that there was money remaining was discovered after the General Assembly adopted the budget
for the 2010~11 fiscal year and ended the session for the year. The Comptroller General
certified the books after the close of the fiscal vear, which is June 30 but the Appropriations Act
was ratified on June 3, 2010, and enacted on August 10, 2010. Had the General Assembly
wanted to allocate those funds for the 201011 fiscal vear IDEA MOE, the eariiest date that this
could have been done would have been in January 2011 when the General Assembly retumed to
session.

Even though the Rex administration asked the USED for the 200910 waiver, it had not
informed the General Assembly of the pending 2010-11 MOE issue. As indicated in previous
correspondence, [ wes clected to the position of State Superintendent of Education on November
2, 2010, and took office January 12, 2011. I became aware of this situation within several weeks
of taking office and immediately began to address the issuc.  SCDE staff prepared a response to
an outstanding letter from the USED and began to review the MOE calculation used 1o prepare
the requests, This resulted in revising the method of calculating MOE. Because of revisions in
calculations for MOE, the extent of the MOE deficit for the 2010-11 fiscal year was not known
until March 2011. Once that amount was determined, we immediately notified the USED of the
deficit and that the SCDE would request a waiver. At the same time my administration worked
with the General Assembly to ensure that a proviso would be added to the 2011-12 budget that
would ensure that IDEA MOE was met. That proviso is in both the House and Senate versions of
the budget; therefore, IDEA MOE will be met next year. (Attachment D, pp. 1-2)

These actions, however, did not affect the current fiscal year’s budget. Timing is
important. Recall that the BEA provides the revenue estimates to the General Assembly prior to
the budget vear so that the General Assembly can adequately budget for future years. The state
had just gone through a series of reductions in revenue estimates. (See, Attachment C, pp. 1-8)
On April 14, 2010, the BEA reduced its General Fund revenue estimate for fiscal year 2010-11
by $59,967.911 to0 $5,561,842.570.% (Attachment C-1) The General Assembly budgeted for the
2010~11 year based on these figures. However, in November 2010, five months after the budget
was ratified, the BEA began projecting that revenue would increase for the 2010-11 fiscal year.
(Attachment C, p. 3)

? Note that the USED/SCDE FY 2011 figure of $5,308,017,413 that is used in Attachment A is the February 9,
2011, BEA estimate less $545,880,212 for the Tax Relief Trust Fund. The figure of $5,561,842,212 is the April 12,
2010, BEA estimate containing the Tax Relief Trust Fund amount of $545,880,212. Thus a comparable figure would
be $5,015,962,353.
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South Carolina’s economy began improving the final three months of the 2009-10 fiscal
vear. That improvement postdated the BEA’s estimate that the 2010-11 fiscal budget was based
upon. That improvement continued throughout the 2010-11 fiscal year. Attachment E illustrates
the projected surplus for the current fiscal year. At the risk of redundancy, this improvement and
resulting surplus was realized outside of the budget cyvele. Because of this, the General
Assembly, which is currently debating next year's budget, is applying these “surpluses™ to the
2011-12 fiscal year to cover other obligations, such as to provide additional education funding
and repay part of South Carolina’s debt to the federal government for the Unemployment Trust
Fund, which is a $900 million debt. Until the budget process is completed, however, I cannot
provide you with the exact manner in which these funds will be appropriated.

Consider the fiscal policies of the federal government in the last two years and the impact
on South Carolina. South Carolina accepted and applied for stimulus funds over the objection of
the Governor. One argument against accepting those funds was that to do so would create a
funding cliff that states could not recover from. The opposite position was that state economies
would improve. thereby closing the cliff. South Carolina’s economy has improved; however, not
nearly to the 2007-08 levels. While the gap is far from being closed, South Carolina has made
up some of the difference. The General Assembly funded EFA without stimulus funds for the
2011-12 budget. There are no stimulus funds in that budget, yvet the General Assembly has
managed to budget additional dollars for education to make up for the loss of those stimulus
funds. In addition, the General Assembly has included a provision to ensure that the IDEA MOE
will be covered and that South Carolina will meet MOE in 2011-12. (Attachment A) South
Carolina should not be penalized for having an upturn in economy. To do so would be contrary
to all that was intended by the passage of ARRA.

There is no question that South Carolina has experienced a precipitous decline in
revenue. There is no question that it 1s within the discretion of the USED to grant this waiver.
However, due to the upturn in our economy, which came too late to budget—in practical terms—
for both the 2009-10 and 2010~11 fiscal ycars, South Carolina’s children risk losing tens of
millions in federal dollars. We ask that you consider the entire landscape when reviewing our
waiver request and not penalize South Carolina because of the recent improvement in our
economy.

Percentage Change from Year to Year

The table in Attachment A illustrates the percentage of change in revenues and
appropriations from year to year. Since the comparison for MOE purposes is the 2007-08 year,
the comparison for percentage decrease in funding should also be to that year. From that chart,
vou can see that in the first year where South Carolina did not meet MOE 2008-09, revenue
dropped 12.73 percent; total appropriations were reduced 13.69 percent; but State fiscal support
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for IDEA was reduced by 4.87 percent. In 200910 figures showed revenue decreasing by 16.84
percent; total appropriations were reduced 20.20 percent; but State fiscal support for IDEA was
reduced by 16.31 percent. when compared to the base year. In both of those years, IDEA
funding was reduced by a lesser percentage than the total appropriations when compared to the
base vear, and less than the revenue change. There was a slight variation in 2010-11. In this
vear, the comparison to revenue in 2007-08 shows a 16.04 percent decrease; appropriations a
20.27 percent decrease; and IDEA a 18.37 percent decrease. Note that while the decease to IDEA
is still less than the decrease in appropriations in general. it is greater than the overall decrease n
revenue. The preceding discussion regarding the recent upturn in South € arolina’s revenue
provides an explanation as to why this change was unanticipated, however welcome.

Free Appropriate Public Education

South Carolina assures that a free appropriate public education (FAPE) was available 1o
all eligible students with disabilities during the applicable period of time addressed in this waiver
request and is currently available to all eligible children with disabilities throughout the state.
Pursuant 10 the state’s responsibility for general supervision, South Carolina is committad to
ensuring that all public educational programs for students with disabilities meet the federal and
state requirements for the provisions of a FAPE and the effective implementation of the
procedural safeguards afforded to students with disabilities. The state also assures that it has
policies and procedures in effect 1o ensure that it complies with the monitoring and enforcement
requircments of the IDEA.

[ trust that the USED will give our request careful consideration and consider the many
factors that led to South Carolina not meeting MOE. Be assured that at both the state and local
levels we are committed to serving children with disabilities and we have not allowed this
financial crisis to impact the services provided to the children served through [DEA. While it is
now apparent that the state has not provided the level of financial commitment that was
necessary o meet our required efforts, it is also true that children continued to receive FAPE
through the hard work of schools statewide. We ask that you consider this and the {inancial
circumstances that our state faced when considering this request.

Sincerely,
) P
' Hreh :ZQ"(/S
Mick Zais, PhD
State Superintendent of Education

Attachments: A-E (26 pages)
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Attachment 4:

Letter dated June 17, 2011, to South Carolina State Superintendent of
Education Mitchell (Mick) Zais from Alexa Posny, Assistant
Secretary, Office of Special Education and Rehabilitative Services,
U.S. Department of Education
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Dear Dr. Zais:

crintendent Jim Rex's Febn
iﬁilu'\)x al mﬁo*'maazop prov 1& :i by vour staff and star
f ndune 17, 2010, Juiv 7, 33"1 Tuly 12,2010, Septe:‘;zber 24
2{;13 Februarv 24, 2{%1 L Ma:ch 12011, and May 18, 2011, and vour letter on May 24, 201 1.
i which the State of Seuth Carolina reguests waivers of the requi rc*‘nc::_ fc“tud to the

;
ma.atenance of State financial support for speci @E education a:zd related services for fiscal vears
(FY's) 2009, 2010 and 2011 ividuals with Disabilities {wc fon Act(UIDEA under 20
US.C §is 4 3. “r'ef‘saZe the time and effort your staff ook o

provide {E:e supplemental infor r:l M an b ith my staff on May 4, 2011 in South
Carolinaa fices of .ducation o review the deta provided by the
State. Du”m" the course of wat ﬁmetwr my %z;:z L.mgw_d Wi th your "‘aﬁ ﬁn, conbcqumcus
uncer the [DEA
De ;ai nent of ,-;cazzer s (Dc B n’mt cencern hat the State take steps 1o ensure that it would
ain eftort this fiscal yve (\ZOE 1y ¢ whueoun nt to the visit, the State had an oppomzmt}' 10
?TO‘»'EQ:‘.‘ any additional information that it chose to submit, and it did so on May 18. 2011 a
Mav 2420117 Since that time. on several oc casions, Department officials have spoken m*&t

State officials abour this marer.

O
t

eyt oy
mam

C 18 du: ple for a grant under Part B of the IDEA 1f the State submits 2 plan (anplication)
rovides assurances 1o the Secretary that the State %m% 1n effect policies and procedures to
ens w, that the State meets certain conditions. 20 U.S.C. §1412(a) and 34 CFR §300.100. One

of these conditions is that a Szaze must not reduce the m"omt of State financial support for
special education and related services for children with disebilities, or otherwise made availeble
because of the excess costs of educating those children, below the amount of that financial
support for the preceding fiscal vear, 20 U.S.C. §1412(a)(18)(A) and 34 CFR §300,163(a).
South Carolina has provided such assurances in its applications for Part B funds in ail relevant
vears and the Department awarded Part B funds to the State based in part on those assurances

' The State first requested 3 watver for FY’ 2009, which the State {ater clarified was FY 2010 {Jul v 1, 2009 - June
30, 2010}, by letter dated February 26, 2010, Tlowever, the Department did not receive the letter mt*i Aprif 22
"0 £ The State submitted & request for waivers for FYs 2009 and 2011 on May 9, 2011,

* Atached is a table that summarizes the data provided by the State at the meeting on May 47, The ‘ia\ 18" and
May 34“‘ submissions by the State were consistent with information provided by the State on \A ay 4% zlthough the
May 24® submission included more recent revenue projections which were updated in the attached table.
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revenues. We also considered other relevant information, nclduu’.hc current information

ded by the State with regard to the targets it has set and its data on the compliance and
errormance indicetors under section 616 of the IDEA (20 U.S.C. 814161 In addition. while it is
nota factor in determining whether a State experienced an exceptional or unconuollable
circumsiance. wien evaluating the equity of th requested waiver. we considered the fact that the
DDTA American Recovery and Rcfwcxtmcm Act {ARRAY fimds were available to assist the
State and local ecucational agencies (LEAs) in meeting their obligation to make a FAPE
ava.lable wo all children with disabilities in FY 2009,

IeY

’%.zy,e on ail of tze inforn \a’xor‘ discussed above. | have dctcm*i‘%ed that it is cquitable to grant a

aiver under Z;} U.S.C )18} Ciiy and 34 CFR §300. 16»({:”1}&1 10 exceptional or
UNCON ble cire vmﬁ?mas»m precipitous and unforeseen decline in i§ financial resources

of the State--permitting South Carolina to reduce its amount of State financia, support provided
‘or special education and related services for FY 2009 by $20.312.122.
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98 ) 272 - more i revenues than appropriations. this amount was s isi’ﬂ“nzn
¢ ammount by which the State failed 10 main effort 1
the excess revenues were [eas than the $67,402.5323 maintenance of c‘fiol‘i sjmma nd thai the
revenue Iom\.an in I'Y 2010 had been erratic. the surpius in FY 2010 is not inconsistent with

our dete ation that the State experienced an exceptional or uncontroilable circumstance in FY
2000 To be clear. when weighin cquities of a waiver request for a fiscal vear, 'mniculaﬂ}‘

i d
win the State had a surplus that year. H Department does not tzke o rigid Inmmi ¢ approach.
Raver. for FY 2019, the I}Lpdnmu*t very carefully considered whether it was reasonable under
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o

As nart of our examination of equ itability.” in order to determine whether to grant a waiver
under 20 ULS.CLS1412(0 (08 C)(1) and 34 CFR §300.163¢cy 1) for FY 2010, the Department
examined a variety of factors. The reduction in State financial support for <pccia education and
related services in FY 2010 of $67.402.325 represents a 12.02 percent cut from its State financial
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ccordingly. based on all of the information discussed above. the Depariment finds that the State
did not treat special education and related services in an eguitable manner when compared to
woies as a whoele, Therefore, T have determined it would not be equitable to grant a

i DUSCO S (@I 8Oy and 34 CFR §300.163¢e) 1) that would *wcrmit the
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ate financial support for spccr’i cducation and related services by $67,402,323
Im\ ever. Lhave determined that it is equitable to grant @ partial waiver under 20
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circumstances--the precinitous and unforeseen decline in the financial resources of the State--
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“rorm the amount required 1o be made available. adjusted to account for changes due to the
State’s per capila caiwlaz%oz‘ . This level brings the percentage decrease in State financial
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Page 8§ - Honorable Dr. Mitchell M. Zzais

We appreciate vour commitment ¢ with disabilities and look forward o our

continued collaboration on their hehalf

Atteehment

cc: South Carolina Advisory Council on the Education of Students with Disasilities
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Attachment 5:

Letter dated July 1, 2011, to South Carolina State Superintendent of
Education Mitchell (Mick) Zais from Melody Musgrove, Director,
Office of Special Education Program, U.S. Department of Education



R0O00047

UNITED STATES DEPARTMENT OF EDUCANTION
OFFICE OF SPECIAL EDUCATION AND REHABH (FA TIVE SERVICH S

JUL -1 201

Honorable Mitchell M. Zais

South Carolina State Department of Fdueation
1429 Scnate Street. Room 1006

Columbia, South Carolina 29201-3799

Dear Dr. Zaix

We have approved your State's application for Federal Fiscal Year (FFY) 2011 tunds
ander Part B ot the Individuals with Drisabilities Edacation Act (IDEA Part B). Our
approval is based on review of the application submitted by the South Carolina Department
of Education (SCDE) to the U.S. Depurtment of Education, Office of Special Education
Programs (OSEP), on May 10, 2011 and June 16, 2011, including assurances provided in
Section I and incorporated by reference 1o this letter as noted in Enclosure AL

Please note that as part of vour application tor FFY 2011, your State has made an
assuranee. pursuant 1o 34 CEFR §80. 1 1(c). that it will comply with all applicable Federal
statutes and regulations in ettect during the FEY 201 | grant pertod. Any changes made by
the State. after OSEP approval. to information that is apart of a State’s application. must
meet the public participation requirements in 34 CEFR §300.165.

Fuclosed are the State™s FFY 201 grant awards for funds currently available under the
Department of Detense and Full-Year Conunuing Appropriations Act. 2011 - P.{. 112-10
for the IDEA Part B Section 611 (Grants to States) and Section 619 (Preschool Grants)
programs. These funds are available for obligation by States from July 1. 201 through
September 36, 2013 in accordance with 34 CIR 76,709,

Phe amount in your award for Section 619 represents the tull amount ot funds to which
yoware entitled. However, the amount shown in your award for the Scetion 611 program
is only part of the total tunds that will be awarded to you for FFY 2011, Of the
STL482.200.578 appropriated for Section 611 in FEY 2011, $2.889.817.578 is available
forawards on July 1. 2011, and $8.392.383.000 will be available for awards on October 1,
2001 Under the Section 611 formula, i a year in which the amount available for
allocation to States decreases trom the prior year, but is greater than the 1999 [evel, any
dmount avatlable tor allocation to States above the 1999 fevel is allocated based on the
relative increases in funding that the States received between 1999 and the prior year.

The State failed 10 mect the requirement i Section O12C)0 T8 to maintain State
tinancial support tor special education and related services tor FEY 2010 by $36.202.909,
Lhe Department is required by Section 61 2B o reduce. in any fiscal year, the
Grants to States awards of States that tailed to mect this requirement by the amount the

FOOONINIIY LANT) SV ey ASHINGTON 130 0 00
REC TR e
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Page 2 - Chiet State School Ofticer

State fatled to maintain effort. We wil! be working with vour State to determine w hen the
State’s allocation will be reduced in order 1o provide the State with an opportunity to plan
tor the reduction and to mitigate the risk that students with disabtlities will be adversely
affected.

For FFY 2011, the appropriation tor the Preschool Grants program is $373,350,802.
Under the Section 619 formula in a year i which the amount available for allocation to
states decreases from the prior year, but is greater than the 1997 level, uny amount
avaifable for allocation to States above the 1997 levelis allocated bused on the relative
increases in funding that the States received between 1997 and the prior year.

Enclosure B provides a short description of how Section 611 tunds were allocated and how
those funds can be used. In addition, Table Tin Enclosure 13 shows funding levels for
distribution of Section 611 funds and the parameters for within-State allocations.

Enclosure C provides a short description of how Section 619 funds were allocated and how
those funds can be used. In addition. Tuble Hin Enclosure C shows State-by-State funding
levels for distribution of Section 619 funds.

Section 6 LH{e) 1)(C) of the IDEA provides that “[plrior o expenditure of funds under this
paragraph {section 61 1(e)(1) concerning funds for State administration), the State shall
certily to the Secretary that the arrangements (o ostablish responsibility for services
pursuant to section 6 12(a)(120A) are current.” We read this provision to mean that if a
State does not have interageney agreements or other arrangements in place (o establish
responsibility for the provision of serviees, the State may not expend funds available to the
State under section 6] ey D) [State administration funds| until the State has these
agreements or arrangements in place.

Under section 608(a)(2) of the IDEA. cach State that receives funds under [DEA Part 3 is
required to inform in writing local educational agencies located in the State of any State-
imposed rule, regulation, or policy that is not required by IDEA or Federal regulations. A
State may use the same list of State-imposed rules. regulations, and policies that it was
required to submit to the Department in Section 1V ot its IDEA Part B application for this
purpose.

The enclosed grant awards of FFY 2011 funds are made with the continued understanding
that this Office may. from time to time, require claritication of information within your
application, if necessary. These inquirics may he necessary o allow us to appropriately
carry out our administrative responsibilities related o IDEA Part B.

As areminder, within 30 days ot July 1. 2011, all prime recipients of IDEA (Part B or Part
C) funds must report subaward information as required by the Federal Financial
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Accountability and [ransparency Act of 2006 (FEATAY as amended in 2008, FEATA
cutdance is found at hup/ww w2 ed.govpolicy/ven egrecoy erv/rms-w eh-

conferences huml. Please contact your State’s Recovery At Facilitator it you have further
questions.

We appreciate vour ongoing commitment to the provision ot quality educational services
o children with disabilities.

Stneerely,

Melody Mu%gm e, ISUSS\ ‘
e

Director
Otfice of Special Education Programs

Enclosures

Enclosure A
Enclosure B
Enclosure €

cer State Director of Spectal Education
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Attachment 6:

Appeal dated August 1, 2011, to Jenny McClendon, Docket Clerk,
Office of Hearings and Appeals, U.S. Department of Education from

Shelly Bezanson Kelly, General Counsel, South Carolina Department
of Education



STATE OF SOUTH CAROLINA
DEPARTMENT OF EDUCATION

Mick Zais 1429 Senate Street
Superintendent Columbia, South Carolina 29201

August 1. 2011

Ms. Jenny McClendon, Docket Clerk
Office of Hearings and Appeals

U.S. Department of Education

400 Maryland Avenue, SW
Washington, D.C. 20202-461!

Re:  In the Matter of South Carolina Department of Education Appeal of Denizl of
Waiver Request'Reduction in Funds

Dear Ms. McClendon:

Enclesed. please find the original and 1 copy of both our Appeal of Denial of Waiver
Request/Reduction in Funds and Record of Appeal in the above-referenced matier.

A copy of our Brief and Record of Appeal are being served 10 USDE Secretary Arne
Duncan via FedEx.

Thank you for your consideration of our Appeal.

Very truly vours,

< f) - ,< ,2 <
T —

Shelly B»@m Kelly =

General Counsel

SBK/npr
Enclosures

cc: The Honorable Arnie Duncan
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United States Department of Education

Office of Administrative Law Judges

IN THE MATTER OF

Appeal of Denial of Waiver Request
Reduction in Funds
South Carolina

D e . .

The South Carolina Department of Education (SCDE) requests that the Office of
Administrative Law Judges (OALJ) review the determination by Assistant Secretary Alexa
Posny. Office of Special Education and Rehabilitative Services. that the State of South Carolina
should not be granted a waiver of the requirement 1o meet the maintenance of fiscal effort
{MOE) for the 2009-10 school year. pursuant to 20 USC § 1412(a)(18) and 34 CFR § 300.163,
and the determination by the United States Department of Education (ED) to permanently reduce
South Carolina’s allocation under the Individuals with Disabilities Education Act (IDEA) by
$36,202,909 annually.

ISSUES ON APPEAL

1. The ED failed to provide the SCDE with notice and opportunity for a hearing
regarding the loss of $36.202,909 in IDEA funding.

2. Assistant Secretary Posny erred in failing to grant the SCDE a complete waiver of the
MOE requirement for the 2009-10 fiscal vear.

ad

The ED erred in not considering South Carolina’s level of services provided to
students with disabilities.

4. The ED erred in its interpretation of 34 CFR § 300.163(d) by finding that South
Carolina’s IDEA allocation would be forever reduced by $36,202.909.
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FACTS
Like many states, South Carolina experienced unprecedented fiscal decline between the
years 2007-08 and 2009-10. Considering three sources of revenue. General F und. Lotterv, and
the Education Improvement Act (EIA). the state collected $1 .229.125.946 Jess in revenue in
2009-10 than in 2007-08. The significance of the 2007—08 fiscal vear is that it is the last fiscal
vear in which South Carolina met its MOE requirement under the IDEA: therefore. IDEA MOE
200708 1s the base year to which comparison for MOE is made. South Carolina submitted a

waiver request to the ED for the fiscal years 2008—09, 2009-10. and 201011 (R 1-2)

South Carolina sought a waiver of the MOE requirement for those fiscal vears based on
the provisions of 20 USC § 1412(a)(18) and 34 CFR § 300. 163(c)(1) (2006) that “granting a
waiver would be equitable due to exceptional or uncontrollable circumstance such as a natural
disaster or a precipitous and unforeseen decline in the financial resources of the State.” The

IDEA provides at 20 USC § 1412(a)18)(c) as follows:

{18) Maintenance of State financial support
(€} Waivers for exceptional or uncontrollable circumstances

The Secretary may waive the requirement of subparagraph (A) for a State. for |
fiscal year at a time. if the Secretary determines that--

(1) granting a waiver would be equitable due to exceptional or uncontrollable
circumstances such as a natural disaster or a precipitous and unforeseen decline in
the financial resources of the Siate; (Emphasis added).

South Carolina experienced a precipitous and unforeseen decline in revenue in 2008-09,

which coincided with the unprecedented drop in housing values, high rates of foreclosures, and

The SCDE requested a waiver of MOE for state fiscal year 200910 on February 26, 2010. (R 1) On May 9, 2011,
an additional request was made to waive the MOE requirement for state fiscal years 2008-09 and 2010-11. (R 2)

2
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the stock market crash. The first fiscal vear that South Carolina did not meet MOE was in the
2008-09 vear, just as the country was starting its fiscal decline. The decline continued and
compounded in 2009-10. and the state of South Carolina applied for and received American
Recovery and Reinvestment Act funds for Title I and the IDEA. as well as State Fiscal

Stabilization Funds.

By letter dated June 17, 2011. the ED granted a waiver for 200809 and denied the
waiver request for 2010-11. (R 35-43). It also granted a partial waiver for the 2009-10 vear—
denying the amount of $36.202.905. This appeal only involves the partial approval of the waiver

for the 2009-10 fiscal vear.

After receiving notification of the denial for the 2010-11 vear on June 17. 2011, state
Superintendent Mitchell M. Zais. PhD. worked with the South Carolina General Assembly to
seek permission to transfer $75.343.070 in funding to school districts earmarked for special
education. Since the end of the state’s fiscal vear was quickly approaching. the parties involved
worked 1o ensure that surplus funds which were discovered late in the fiscal vear could be used
for this purpose. (R 44-43). South Carolina was able to transfer these funds and notified the ED
that the transfer occurred. (R 46). The ED sent a letter acknowledging that South Carolina met

the MOE requirements for 2010-11. (R 50)

South Carolina’s Budeetarv Process

The South Carolina General Assembly meets annually. Its session begins the second
Tuesday in January and concludes the first Thursday in June. South Carolina operates a J uly 1
through June 30 fiscal year. and the state’s budget for the following fiscal year is typically

debated and adopted by May or June. As stipulated in the South Carolina C onstitution, the state
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nust have a balanced budget. (S.C. Const. of 1895, ant. X. S 7(2009) provides “(a) The General
Assembly shall provide by law for a budget process 10 insure that annual expenditures of state
government may not exceed annual state revenue.”). To ensure a balanced budget safeguards are

built into the budgetary process.

South Carolina relies on the Board of Economic Advisors (BEA) in determining the
amount of revenue that the state may appropriate. This BEA is established by statute and its
duties include forecasting state revenues for the next fiscal vear. S.C. Code Ann. § 11-9-880
(2011). The General Assembly uses the BEA's forecasted revenues when developing the state’s
budget.  Consistent with statutory and Constitutional requirements, the General Assembly

cannot exceed the BEA's estimate when appropriating revenues.

2009-10 Budeet Year

The 2009-10 final budget figures improved upon that which was projected by the BEA.
(R 13 & 22). This improvement was considered by the ED in rejecting South Carolina’s request
in the amount of $36.202,909. An overview of the 2009-10 budget year is important to
demonstrate the state of South Carolina’s economy and the uncertainty that the SCDE was faced
with during that time. The Appropriations Act budgeted revenues for 2009-10 were originally
$3.552.002.165; however. actual General Fund revenues were $5.241.895.775—over
$310.000,000 less than what was budgeted. (R 13). Because of anticipated shortfalls and
revisions of the revenue projections by the BEA. the state Budget and Control Board issued two
mid-year budget cuts (4.04 percent in September 2009 and 5 percent in December 2009) and
applied $127.847 888 from the state’s Capital Reserve Fund against the projected state shortfall.

(R 13). The budget cuts and use of the Capital Reserve Fund created a $566,527.922 “savings”
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to the state. (R 13). The state then had to expend $185.420.932 1o cover expenses required by
statute or proviso, some of which was to liquidate a $98.216.617 operating deficit from the
previous fiscal year. After these payments were made. there was a nct budget (not revenue)
surplus of $71.000.600. (R 13). Note. however. that this budget surplus was not due 1 an
increase in revenue, but was a result of across the board budget cuts and use of the Capital

Reserve Fund to avoid violating the state Constitution.

ARGUMENT

1. The ED failed to provide the SCDE with notice and opportunity for a hearing
regarding the loss of $36,202,909 in IDEA funding.

The SCDE received notification that its waiver request was partially denied on June 17.
2011, and on July 1. 2011, the SCDE received a letter from Melody Musgrove, EdD, Director.
Office of Special Education Programs. approving the state’s application for the federal fiscal
vear 2011, (R 335-43 & 47-49). In the July 1. 2011, letter. Dr. Musgrove informed South Carolina
that;

The State failed to meet the requirements in Section 61 2(a)(18)(A) to maintain

State financial support for special education and related services for FEY 2010 by

$36.202,909. The Department is required by Section 612(a)(18}B) to reduce, in

any fiscal year. the Grants to States awards of States that failed to meet this

requirement by the amount the State Failed to maintain effort.” (R 47-48).
Neither letter provided the SCDE with notification of rights to appeal the determination. From
itsreview of the IDEA and the General Fducation Provisions Act (GEPA), the SCDE expected
notification from the ED of its right to appeal this determination. On July 13, 2011, within thirty
days from the June 17, 2011, letter, the SCDE"s General C ounsel, Shelly Bezanson Kelly, sent
an e-mail to Joan Bardee, Esquire. of the ED Office of General C ounsel, inquiring about appeal

rights. (R 51-53). Ms. Bardee responded on July 20, 2011. that nothing bars the SCDE from

asking for a reconsideration but that since the ED is not “withholding™ money from the SCDE.

5
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the ED does not have to provide the SCDE with notice and an opportunity for a hearing because
“the action to reduce the amount of the State’s allocation is not a withholding.” (R 51-33). Ms.
Kelly followed with a direct question as to what appeal rights applied. to which Ms. Bardee
wrote “the IDEA does not include a provision for appealing decisions under Section
612(a)(18)(C).)." (R 51-33). While the ED. through its attomey. maintains that the SCDE does
not have a hearing right because the determination with regard to the waiver was not what they
consider a "withholding. the comments to the regulations imply that the intent was to provide
hearing rights to states. The conunents to the IDEA regulation address the hearing rights: “When
the Secretary proposes to deny a State’s eligibility to receive a grant under Part B of the Act.

withhold funds. or take other enforcement action. it is important to all parties that the process

through which those issues will be decided is clearly described. so that time. money, and effort
are not spent resolving procedural questions instead of the underlving issues. For these reasons.
we believe it is important to retain §§ 300.179 through 300.183 in the regulations.” Federal
Register, Vol. 71, No. 136. August 14. 2006, p. 46622, (Emphasis added). Itis hard to imagine
how reducing a state’s allocation by $36.202.909 could not be considered a withholding or an
enforcement action.

While the SCDE was informed by Ms. Bardee that no appeal right exist: the SCDE
asserts that in the absence of a right to appeal under the IDEA, which the SCDE believes exists,
GEPA Is controlling and hereby files this appeal under both the provisions of 34 CFR § 300.179
or in the alternative 20 USC § 1234d. The SCDE believes that the ED is in noncompliance with
the notice provisions of 20 USC § 1234d because its letter dated July 1, 2011, stating that
$36.202.909 would be withheld from future payments, did not provide the notice provisions

required by 20 USC § 1234. (R 47-49). The SCDE, neverthcless, wishes to reserve its appeal
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rights and hereby files this petition. absent the receipt of the notice required by law. However,
by filing this appeal, the SCDF does not waive its notice ri ghts that are afforded to it under
federal law.

Assuming arguendo that the IDEA does not provide appeal rights 1o a state when funds
are being reduced, the SCDE believes the Office of Administrative Law Judges (OALJ) decision
in The Matrer of Stare of California. Docket No. 09-05-R (R 54-65). is controlling in
establishing a right to appeal the denial of South Carolina’s request for a waiver of the MOE
requirements and subsequent reduction in funding in the amount of $36.202.909. In that
decision. the OALIJ reviewed a decision by the Secretary to withhold funds under the Elementary
and Secondary Education Act (ESEA). In that case the Assistant Secretary argued that the OALJ
had no authority 1o review the withholding action in that case “as its jurisdiction does not include
a withholding action under Section 1111(g)2)." The OALJ held that while jurisdiction was not
specifically conferred in that particular statute, the general law 20 USC § 12344 applied. In that
ruling, the OALJ stated “Although it is difficult to conceive that Congress would permit the
Secretary 1o act without notice and a hearing under Section 631 H{g)2). itis even more <o in
matters involving tens of millions of dollars.” Here, the Secretary is attempting to withhold over
$36 million from South Carolina without giving South Carolina notice of an opportunity to be
heard.

As such. we submit that the OALJ has jurisdiction to hearing this Petition for Review and
we submit such. even though South Carolina has not received notice of its rights.

2. Assistant Secretary Posny erred in failing to grant the SCDE a complete waiver of
the MOE for the 2009-10 Fiscal Year.

The SCDE appreciates the speed at which the ED addressed its 201011 waiver request.

The SCDE made the request on May 9. 2011, and on June 1 7. 2011, received a definitive answer.
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Even though the answer came only two weeks prior to the end of the fiscal year, it gave the
SCDE time to approach the General Assembly and request special permission 1o use funds that
were not specifically appropriated for MOE to be transferred 10 meet this obligation. That
permission was granted and funds were allocated to the school districts in time to meet the 2010~
11 MOE requirements. The timing of the ED’s response gave the SCDE time 10 address the
situation.

Juxtaposed, the SCDE submitted the 200910 waiver request on F ebruary 26, 2010. Had
the ED acted upon that request in the same manner as it did the 2010-11 request, the SCDE
would have had time to notify the General Assembly of the need for additional funds. While
there is no way to ascertain whether funding would have been found because the financial
environment was not as promising in April 2010 as it was in May 2011 (when the 2010-2011
request was made), an expedited response would have given South Carolina the opportunity to
address the shortfall. The failure of the ED to have procedures in place to adequately address the
MOL waiver request detrimentally impacted South Carolina’s ability to rectify the funding
situaton.

During the process. the ED and the SCDE staff met. spoke via conference call, and
corresponded via e-mail at least twenty-five (25) times. At no point during these meelings was
there any indication that the ED would not grant the waiver.

A review of the decisions with regard to other waiver requests demonstrates that in no
other case did the ED delay in making the final determination as it did in South Carolina’s. In
reviewing denials, the ED issued a letter after one to three months of consideration—except to
South Carolina where the determination took sixteen months. (R 66-67). Because of the

promptness in addressing those denials. those states had time to plan. Compare that to the
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sixteen months that the ED took to reject South Carolina’s request. There was no mechanism to
correct the MOE deficiency because of this delay.
Merits of the Waiver Request

The Secretary has the discretion to grant South Carolina’s request for a waiver for the
2009-10 fiscal year. Regulation 34 CFR § 300.163(c)(1) grants the Secretary authority to grant
a waiver of the requirement to maintain {iscal effort if the Secretary determines that “granting a
walver would be equitable due to the exceptional or uncontrollable circumstance such as a
natural disaster or a precipitous and unforeseen decline in the financial resources of the State.™
The regulation provides, however, that in subsequent vears the fiscal support must meet the level
of the year that the state last met fiscal effort.  South Carolina last met MOE in the 2007-2008
Fiscal Year”. When reviewing South Carolina’s request. Dr. Posny used the 2008-2009 FY for
comparison instead of the base runding yvear of 2007-2008 fiscal yvear. We believe that Dr.
Posny erred by using that vear for comparison. Regulation 34 CFR § 300.163 requires that the
swte use the last vear in which the state met MOE as the base for establishing the level of effort
required. Since that vear is used as the comparison yvear for establishing the MOE. it should also
be the year that is used for fiscal comparisons when determining whether the waiver is
“equitable” under 34 CFR § 300.163. South Carolina provided clear evidence that when
compared to the 2007-2008 fiscal year, expenditures for students with disabilities were not
disproportionally reduced as compared to state expenditures in general. The chart that was
artached to Dr. Posny’s letter clearly shows that the percentage change in funding levels for
IDEA MOE from 2007-2008 to 2009-10 was -16.31%, as compared to -20.20% in total
appropriations and -16.31% in revenue overall. (R 43). However. when compared to the

previous year, the numbers reflect a greater impact on IDEA MOE. This comparison 1o the

* The ED granted a waiver of MOE for the 2008—09 year.
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previous year was an abuse of discretion by the Secretary and does not accurately reflect the rue
state of funding for South Carolina. By the Secretary’s ruling. South Carolina is being punished
for attempting to hold IDEA MOE as harmless as pessible in the 200809 Fiscal Year. In that
vear, IDEA MOE only saw a -4.87% decrease while appropriations in general saw a -13.69%
decrease.

The ED erred in considering the perceived “surplus™ in the siate’s budget at the close of
the 2009-10 fiscal vear. South Carolina's decision is unique when compared to other denials in
that the ED's decision came after the end of the fiscal year. vet the ED used the “surplus™ against
South Carolina. As explained in the May 24, 2011. letter. the surplus was not known by the state
until the close of the books in August 2010—after the close of the fiscal vear. All revenue
forecasts that year were bleak. The state started the vear with an Appropriations Act budgeted
revenues of $5.352,002,163, but the actual revenues were over $300 million less at
$3.241.895.775. (R 13). The state’s Budget and Control Board initiated two statewide budget
cuts and applied Capital Reserve Funds against the projected revenue shortfall. in essence
closing the gap by $366.527,922. By the close of the fiscal vear, the state did have a net
budgetary surplus of $71.000,600. Dr. Posny considered this “surplus”™ when rejecting
§36.202.909 of South Carolina’s request. This budget surplus was partially created by
borrowing against the Capital Reserve fund and budget cuts. It was not a surplus in revenue.
Revenue was down—by $300 million. It is a budgctary surplus—not a revenue surplus.

When rejecting South Carolina's request by $36.202.909. the ED overemphasized what it
saw as revenue increases in the EIA and Lottery accounts. South Carolina recognized an
increase in both Lottery and EIA from that which was appropriated for 2009-10. EIA funding is

derived from a one penny sales tax. By 2009-10 the annual EIA revenues decreased by over
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S800 million per vear, in just two vears. The final 2009-10 FIA revenue figures were
approximately $10.000.000 less than the previous vear. The ED erred in considering and
emphasizing the remaining EIA balances in rejecting South Carolina’s. As late as April 14,
2010, the BEA estimated that the EIA revenues would be $321.090.107. (R 22).3 Based on the
BEA estimate, the SCDE could not have asked for EIA funds to apply towards IDEA MOE. The

Lottery account also closed with an increase in revenue during the 2009-10. When comparing

the Lottery funds depicted on the South Carolina—Financial Data chart, 200910 seems 10 be
the outlier.” (R 43). These revenues greatly dropped in 2010-11. Thesc increased Lottery funds

were not anticipated and were not appropriated as such.

Neither the IDEA or its regulations mention surpluses with regard to granting waivers of
MOE. Based on the ED’s logic in emphasizing budget or unanticipated revenue surpluses, a
state would have to run a deficit 1o be able to qualify for a waiver. South Carolina is prohibited
from appropriating a budget based on a projected deficit. The South Carolina General Assembly,
as explained earlier, must appropriate funds based on revenue projections that it receives from
the BEA. To penalize South Carolina after the fact for having an unanticipated budget surplus,
which at the time of the final ruling by the ED could not be used towards MOE since it was
outside of the fiscal vear, is an abuse of discretion. Additionally. the ED is basically stating that
100 percent of all budget surpluses must be allocated towards IDEA MOE. This logic ignores the

other spending needs of the state.

* The 2009-10 EIA appropriation was $331,507 880 (R 43).
*In 2007-2008 Lonery revenues were $269,841,217: 200809 they were $262,989,055; and in 2010-2011 were
estimated at $256,000.000. (R 43). By this comparison the 2009-10 figures were unuqua]
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3. The ED erred in not considering Seuth Carolina’s level of services provided to
students with disabilities

Despite the shortfall in the state’s appropriated funding for special education and related
services for federal fiscal vear (FFY) 2009” the ED determined that. under the IDEA §

616(d) 2} AN1), South Carolina met the requirements of Part B of the IDEA. As indicated in the
ED’s June 20, 2011. letter to Dr. Zais. this determination was based on the totality of the state’s
data and information. including the state’s FFY 2009 Annual Performance Report (APR) and
revised State Performance Plan (SPP), other state-reported data, and other publicly available
information.

Specific factors affecting the determination made by the Office of Special

Education Programs (OSEP) that South Carolina meets requirements under IDEA

section 616(d) include that: (1) South Carolina provided valid and reliable FFY

2009 data reflecting the measurement for each indicator: (2) South Carolina

reported high levels of compliance or correction for Indicators 9. 10, 11. 12. 16.

17, and 20; and (3) South Carolina reported under Indicator 15 both a high level

of compliance in timely correcting FFY 2008 findings of noncompliance and that

it verified the correction of FFY 2008 findings of noncompliance consistent with

the guidance in OSEP Memorandum 09-02. dated October 17. 2008, We

commend South Carolina for its performance in these areas.

(R 68-90).

More specifically, the state met the established 0 percent target for Indicator 9. with no
school district identified with disproportionate representation of racial and ethnic groups in
special education and related services that was the result of inappropriate identification, and
continued to meet the 100 percent compliance requirements for the timelines for the
investigation of complaints for Indicators 16 and conducting due process hearings for Indicator

17. The state also maintained its FFY 2008 compliance level at 100 percent for the reporting of

accurate and reliable data for Indicator 20.

* Note this reference is to the federal fiscal year which includes the state 2009~10 fiscal vear.
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For Indicators 10, 11. and 12, the state evidenced substantial compliance. The percent of
school districts with disproportionate representation of racial and ethnic groups in specific
disability categories that was the result of inappropriate identification was 4.5 percent (four out
of eighty-six school districts). The percent of children who were evaluated within 60 davs of
receiving parental consent for initial evaluation increased from the FFY 2008 rate of 96 percent
to 99.16 percent. Additionally. the percent of children referred by Part C prior to age 3. who
were found eligible for Part B and had an individualized education program (IEP) developed and
implemented by their third birthdavs. was 96.7 percent, which was an increasad level of
compliance {rom the 93 percent reported for FFY 2008.

In addition to these gains, the state improved its performance relative to its general
supervision system under Indicator 15 with a compliance rating that rose from 77 to 92 percent.
The state exceeded its targets relative 1o the increase in the percent of children with IEPs served
inside the regular class 80 percent or more of the day and the decrease in the percent of children
with [EPs served in scparate schools, residential facilities. or homebound hospital placements.
With technical assistance and guidance from the SCDE. the state, through efforts by its LEAs,
also met a number of other targets for FFY 2009,

The ED should consider its determination under the IDEA § 616(d)2)}A)i). that South
Carolina met the requirements of Part B of the IDEA for the 2009-10 SFY. in determining
whether to grant a waiver.

4. The ED erred in its interpretation of IDEA Regulation 34 CFR § 300.163(b) by
finding that South Carolina’s IDEA allocation would be forever reduced by
$36,202,909.

IDEA Regulation 34 CFR § 300.163(b) states, “Reduction of funds for failure to maintain

support. The Secretary reduces the allocation of funds under Section 611 of the Act for any fiscal
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vear following the fiscal vear in which the state fails to comply with the requirement of
paragraph (a) of this section by the same amount by which the state fails to meet the
requirement.”® The SCDE maintains that this provision requires that the allocation be reduced
once. not annually. in perpetuity. The plain reading of the statute states that the reduction be
taken for “any fiscal vear,” not all fiscal years. If Congress intended for this impact to be
lasting, it would have clearly stated the reduction would be permanent. In fact. the ED appears
1o have different interpretations of the impact of this language. In her letter to the SCDE
notifying the SCDE of the reduction, Dr. Musgrove states:

The State failed to meet the requirements in § 612(a)18)(A) to maintain State

financial support for special education and related services for FFY 2010 hy

$36.202.909. The Department is required by Section 612(a)(18)(B) to reduce, in

any fiscal year, the Grants to States awards of States that failed to meet this

requirement by the amount the State failed to maintain effort. We will be working

with your Stare to determine when the State s allocation will be reduced in order

10 provide the State wirth an oppormunin: to plan for the reducrion and 10 mitigate
the risk that students with disabilities will be adversely affected.

(R 48, Emphasis added).

South Carolina was informed that the reduction will occur in all future fiscal years. This
interpretation is contrary to the statement made in Musgrove's letter and to the plain reading of
the statute. Dr. Musgroves offer to work to determine when the allocation will be reduced is an
admission by the ED that this reduction is not continuous. The inference is that perhaps the ED
could spread the reduction over more than one fiscal vear. If not, the inquiry becomes what is

the benefit of the offer? The state does not receive these funds in a lump sum manner but is

allocated those funds to be drawn down when spent. If the statute and regulation required lasting

® The statutory language is “The Secretary shall reduce the allocation of funds under section 1411 of this title for any
fiscal year following the fiscal year in which the State fails to comply with the requirement of subparagraph (A) by
the same amount by which the State fails to meet the requirement.” 20 USC § 612(a)18XB).
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reductions. the ED would simply have informed the SCDE that the allocation would be reduced.
No other interpretation is plausible regarding the ED’s offer to mitigate.
CONCLUSION
The SCDE respectfully requests that the OQALJ grant a review of this petition under the

provisions of 34 CFR 300.179. or in the alternative GEPA. 20 USC § 1234d. and reverse
Assistant Secretary Posny’'s decision to grant South Carolina only a partial waiver for the 2009-
10 state fiscal year and the determination that South Carolina’s annual allocation wil] be reduced
by $36.202.909. The SCDE also seeks a declaration that a reduction, if ordered. be tzken in one

fiscal vear onlv.

Submitied by:
< T
"~ I —) b >

Shelly Bezansof Kelly. USDC #10125
Barbara Drayton. USDC # 7066

Atntorneys for the SC Department of Education

SC Department of Education
1429 Senate Street

Suite 1015

Columbia, SC 29201

Phone: 803-734-8783

Fax: 803-734-4384
skellvaed.sc gov

bdravion ged.sc.oov

August 1, 2011
Columbia, South Carolina
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CERTIFICATE OF SERVICE

The undersigned hereby centifies that the foregoing Brief and Record on Appeal was

served upon the following via FedEx Priority Overnight Service:

Office of Hearings and Appeals (2 copies)
U.S. Department of Education

400 Marvland Avenue. SW

Washington. D.C. 20202-4611

The Honorable Arne Duncan (1 copy)
Secretary of Education

U.S. Department of Education

400 Maryland Avenue. SW
Washington. D.C. 20202

This is the 1% day of August, 2011,

\

Noelle Redd

Administrative Assistant

South Carolina Department of Education
Office of General Counsel

1429 Senate Street, Suite 1015
Columbia, SC 26201

Ph: §03-734-8783

Fax: 803-734-4384

E-mail: nredd‘@ed.sc.gov
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Attachment 7:

Letter dated December 15, 2011, to South Carolina State
Superintendent of Education Mitchell (Mick) Zais from Anthony W.
Miller, Deputy Secretary, U.S. Department of Education



UNITED STATES DEPARTMENT OF EDUCATION

Honcrable Mitehel] M. Zais
Superigiendent

State Department of Education
1006 Rutledge Building

1429 Senate Street

Columbia, South Carelina 23201

Dear Superintendent Zais:

This is in response to the Septermber 28 2011, letter from Shelly Bezanson Kelly, General
Counsel for the Scuth Carolina State Department of Educstion, In that letter, and accompanving
submissicn, the State of South Carelina seeks reconsideration of the June 17, 2011, decision by
Alexa Posny, Assistant Secretary for Special Education and Rehabijitative Services (OSERS),'
to grant a partial waiver 1o South Carelina related to the maintenance of State fnancial support
{"maintenance of effort™ or “MOE™) for State fscal year (FY 2010 for the Individuals with
Disabilities Education Act (IDEA) under 20 11.5.C. §1412(a3(18) and 34 CFR §300,163.
Assistant Secretary Pesny made the determination in the June | 7, 2011, letter pursuzantto a
delegation of authority to her by the Secratarv of the U.S. Department of Education. As such,
the Department considered the June 17, 2011, letter 1o be the final agency action o this mater.
However, There is nothing in the IDEA thar bars reconsideration of that decision. As such, |
assumed responsibility for handiing this matter and carefully reviewed the State’s September 28,
2011, submission and considered all of the State's information and concerns. Based on this
review ] am affirming the earlier decision. 1am incorporating by reference the June 17, 201 i,
and August 6, 2011, letzers to the State {artached) and am ¢l arifying that this letter, with all
attachments, is the finai agency action on this maner.

Pecause the State raised some questions about the timing of the decisicn to grant the State a
partial waiver for Staie FY 2010, | am zddressing those cuestions in this letter. The Stats first
requested a walver for “FY 2009 by letter dated February 26, 2010. (However, the Department
did not receive that letter umil Apri} 22, 2010.) The State’s FY 2009 is July 1, 2008-June 30,
2009. Thereafter, the State clarified that the request ‘or a waiver was for the time period
covering July 1. 2009-June 30, 2010, which is the State’s State FY 2010. The request for a
waiver for State FY 2010 did not contain sufficient information to support its request.?
Thercfore, the Departmert actively worked wish Lhe State 10 collect the necessary data and
informatior,, including sending two Department swaff wo the State on May 4, 2011, 10 provide

! Assistant Sccretary Posny has recused herself from further participation in this matter, | am handling this matier in
her place,

* Atisched is Assistent Secretary Posny’s February 3, 201, Jetter 1o you that expressed her concern about the Stare's
gelay in providing informstion 1o support it réguest for 3 waiver.

300 MARYLAND AVE. 5.W, WASHINOTON. 0C 20202
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Page 2 — Honorable Mitchell M. Zais

technical assistance and help the State assemble te eppropriate information. The State
submitted final datz and information to OSERS relzted to it request for a waiver for State FY
2010 on May 24,2011,

The State based its request for a waiver for State FY 2010 on “a severe and precipitous decline in
State revenus which is outside the conrol of the Sowth Caroling Deparment of Education
{SCDE} and the state legisleture.™ In 2 ietter dated June 17,2011, OSERS determuned that it was
equitable 1o grant a partial waiver under 20 U.S.C. £1412(2)/18){C)i) and 34 CFR
§300.163(c){1) due 1o exceptional or uncontrollabie cirewmstances--the precipitous and
unforeseen decline in the financiza! resourcas of the Stzie--permutting South Carolina to reduce &s
amount of State financial suppert provided for spacial education and related services for Staze
FY 2010 by §31.199,615, In other words, the June 177 Jetier coneurrad with the State’s
cheracterizavorn of its financial situation in State FY 2010 and Assistant Secretary Posny
concluded that the State hzd a precipious and un‘oreseen decline in its financial resources that
year,

Assistant Secreary Posny granied a partial waiver for State FY 2010, racher than the full waiver
requested by the State, becatse in that vear the State did not treat special education equitably
compzred 10 other State programs. OSERS examined the State’s data 1o determine if the State
reduced the percentage of State financial support for spacial education and rejated services more
or less than it reduced other Siate programs when compared to the prior fiscal year, State FY
2009, The data indicated that the Siate reduced State finansia) support for speeial education and
related services by 12.02 percent but reduced appropriations for zll State programs by only 7.35

ercent. Accordingly, Assistant Secretary Posny granted a partial waiver 1o the State permiling
the State to only reduce State financial support for special education and related services bv 7.53
percent.

The 1DEA provides discretion 10 the Depaniment in determining what is “ecuitable™ when
grenting a waiver. When exercising this diseretion, we considered the purposes of the IDEA in
general 2nd in parlicular the purposes of the provision requiring States to maintsin fiscal effort
OSERS concluded that, wher determining whether the State sxperienced an exceptionzl or
uncontrolleble circumstence, such es the precipitous znd unforeseen decline in the Boancial
respurces of the State, it should use the MOE bese vear ‘as well as the immediate prior fiscal
year} as a basis for comparison because the level of revenues in the MOE base vear supported
the level of State financial support for special education and related services in that vear.
(OSERS considers other faciors as well, such as the existence of a surplus, but those factors are
not relevant to South Carelina for Stte Y 2010)

Once OSERS determined thar South Carolina experienced such an event in State FY 2010,
OSERS then examined the percentage of the reducticn in appropriations for speciel education
and related services compared to the percentage of the reduction in appropriations for other State
programs in order to determing whether the State treated special education equitably
(“proportionality test”). The State’s September 287 letter suggests that, in examining whether
the State treated special education equitebly, OSERS should exercise its discretion to compere
appropriations made in State FY 2010 1o State FY 2008 (rather than to State FY 200%). 1n other
words, the State prefers that OSERS compare appropriations made in State FY 2010 with those
made in State FY 2008 (the last year in which the State maintained effort (also known as the
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Page 3 — Honorable Mitchell M. Zais

“MOE base year”) rather than compare them 10 State FY 2009, the immediate prior fiscal yvear.
OSERS compared these percentages (o the reductions made in the irimediate prior fiscal vear,
Secause this is the best method o protect the Federal interest in ensuring equitable treatment o}
Sute funding for special education and related services svery vear. The IDEA provides that, as a
condition of eligibility for a gran: each vear, *he State must ensure that a free appropriate public
ecucatior (FAPE) is available to every eligible child with a disability who resides in the State
during tha: year The fact that the State reduced State financial support for special education and
related services by a smaller perceniage in Staie FY 2009 then 1 reduced appropriations for other
State prograrzs in thal year ¢id not provide any protection to the children with disabilities {orta
focal educational agency budgets) in State FY 2010.

=

Furthermore, using the MOE base year as the comparison point for proportionaiity tests woulé
allow z State that protects special education funding in one year to dramatically reduce funding
'n subsequent years (with cuts at a much higher percentage than the percentage of recuctions in
overall appropriations) untii the reductions in special educatiorn funding “catch up™ %o the overs!

creentage of reductions in appropriations. Allowing a Stete to reduce funds made avajlable for
special education and related services while increzsin g State overall 2ppropriations (or reducing
State overall appropristions by a lower percentage) would be inconsistent with the purposes of
the IDEA, particularly “to ensure that all children with disabilities have availeble o them a
[FAPE] [anc] ... w assist. . . localities, [and] educational service agencies | | | to provide for the
ecucation of all children with disabilities.™ 20 U8 C_ § 1400{).

The State also raised in its Sepember 287 letter the role that its surplus (or excess revenues) in
FY 2010 played in the June | 7th decision. | am clanfving for the State that the existence of this
surplus played no role in the decision w0 grant 2 partial waiver o the State, rather than the &1l
armount &s tequested by the State. As nated (0 the June 177 lenter:

Given that the excess revenues were less than the $67,402,525 maintenance of
effort shortfall and that the revenue forecasts in FY 2010 had been erratic, the
surplus in FY 2010 15 not inconsistent with our determination that the Srzze
experienced an exceptional or urcontrollable circumstance in FY 2010, To be
clear, when weighing the equities of a waiver request for a fiscal year, particularly
when the State had a surplus that year, the Depariment does not take a rigid
iormulaic approach. Rather, for FY 2010, the Department very carefully
considered whether it was reasonable under 2l the circumstances facing the State
im FY 2010 to mainwin fiscal effort for speciel education and related services.

We were persuaded by the fact that the surplus wes small compared to the State’s
overall budget and to the State’s maintenance of effort shortfall and that it was not
clear 1o the State towards the end of FY 2010 how much of the surpius would
actually be realized.

Therefore, elthough OSERS carcfully examined all of the information concerning the State’s
revenues and surphus in State FY 2010, OSERS ultimately decided that the amoun: of the surplus
in the State that year was wo smell, ard that it was not clear 1o the State towards the end of State
FY 2010 how much of the surplus would actally be realized. Thus, as noted above, the surplus
ultimately was not a factor in the decision.
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Page 4 — Honorable Mitchell M. Zais

In making the decision 1o grant a partial waiver for State FY 2010, OSERS considered other
relevart information, including the current information provided by the Stare with regard to the
tergets 1t has set and its data on the compliance and perfermance indicators under scction 516 of
the IDEA (20U.S.C. §1416). The State raised the issue of its determination of “mests
requirements” for Federal Fiscel Year (FFY) 2009, which covers roughly the same period as
State FY 2010. That determination was based on 2 specitic set of factors (see enclosed
document How the Depariment Made Determinarions wnder Section 61613) of ihe Individuals
with Disabilities Education Act in 2011 Part B)° Although OSERS has the d:scretion to do so,
i13id not include a Sate’s compliance with the requirement to mainain fiscal effort in the
determinations made in 201} for FFY 2009, sc that :he State's nencorpliance with20 US.C. §
F412{a)(18)(A) did not affect its determination in 2011.

Accordingly, based on all of the information discussed zbove arnd included in the June 17, 2011,
ietier, [ am reaffirming the earlier decision that the Stzie did not treat special education and
related services in an equiteble manner when compared to State agencies gs & whole in State FY
2010, In conclusion, it would not be equitable to grant 2 waiver under 20 US.C. §1412
(@)(18){C)(i) and 34 CFR §300.153(c)(1) that would permit the State 1o reduce State financial
support for special education and related services by $67.402,525 for Staie FY 2010, However,
it is equitable 16 grant 2 partial waiver under 20 U.5.C. $1912(2)( 18 C)i) and 34 CFR
§300.163(c)(1) due to exceptional or uncontrolizbie circumstances--tha precipiious znd
unforeseer: decline in the financial resources of the Stale—permitting Scuth Carolina to reduce its
amnount of State financial support provided for special education and retated services for Srare
FY 2010y 831,199,616, representing a 7.55 percent decrease from the amouat required to be
made availeble, adjusted to account for changes due 1o the State’s per capita caleulation. This
level brings the percentage czcrease in State financial suppont for special education and related
services in line with the percentsge decrease in appropriations for the State gs a whole.

The Staze’s subrmuissions in support of its waiver request establish that it has failed ro maintain

financial support for special educarion and relzied services for Stae FY 2010 by $36,202,909--

the difference between the amoum of financial support required to have been made available

under this partial waiver ($382,100.631) and the leve! made available by the State in State FY
2010 (8345,857.722). Thus, the State has a $36,202,909 shortfall :n the amouat of State
inancial support for State FY 2010.

The State's September 28" request for reconsideration asked that the Department reconsider the
cecision “to permanently reduce South Carofina’s allocation™ under the IDEA. To be clear. the
Staie’s section 611 aliocation will be reduced pursuant 1o 20 US.C. §1 412(a)(18)(B) znd 34
CFR §300.163(b) for only one year — FFY 2012, However, under 20 U.S.C. 14113 B) and

(4), which provides how the Department must distribute funds 10 the States, that reduction will

*In 2011, the Department did not consider 2 Swie’s dam on “perlormance” ingicators when making determinarions,
except o include whether the State's data on those indicators was vaiid and yeliable, Therzfore, the Siate was
considered to “meet requirements” even though itc performance on many of the performance indicators was low.
For exampie, the State’s reported datg for the percentage of youih with individualized education programs (IEPs)
who graduated from high school with a tegaler diploma went down 1o 42.9%,; us percenmge of distners with a
disability subgroup (with the minimum *n" size) that me! the State's Adcquate Yearty Progress targets for the
disability subgroup was 3.49%, and the proficiency rare for children with [EPs against grade-level, modifisd, and
siternate academic achievement standerds ranged from 52.3% o 58.5%.
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Page S — Honorable Mitchell M. Zais

have an impact o0 how subsequent awards are computed and OSERS informed the State of that
consequence so that the State can take steps to plan for this eventuality. OSERS does not have
the diseretion 10 aliocate funds under section 511 bevond the terms of the Sormula contained in
thet section of the [DEA

Summary

When a State fails to maintain State financial support 2t the level required by Jaw, the IDEA
directs that the “Secretary shall raduce the ailocation of inds under section 141 of this e for
any fisca] year following the fiscal year For which the Staze f2ils 16 comply with the rcqmrew:n’ "
© maintain effort “by the same emcunt by which the Swte fals 1o mest the requirement.”

20 U.8.C. §1412(a)18)(B) and 34 CFR §300.163(b). Accordingly. OSERS will reduce the
Stste’s Federal FY 2072 section 611 2 io:auo*‘ by $25.202.909--the amount by which the State
failed to maintain effoct in State FY 2010,

Inlight of the South Carolina Advisory Council on the Riucation of Students with Disabilities”
duties under 20 US.C. §1412(@)(21)(D), particalar)y s duty under 20 U.S.C. §1412(aX2DYD
10 “mdvise the State tducazio':aﬁ agency of unmet nﬂe‘it within the State in the education of
children with disabilities,” we are providing it with a copy of this jenter.

To ensure that the public {s fully informed regarding the g':ma"g of these waivers, OSERS
requires the SEA (e pest this letter prominently on its Web sita

We appreciate your commimment 10 serving caildren with disabilities and losk farward © our
continued collaboration on their behalf

Sincerely,

s/

Antheny W Miltler
Enclosures;
(1} Lemer from Alexa Posny to Miichell Zais, February 3. 2011
(<) Letter from Alexa Posny to Mitchell Zais, June 17,2011
(3} Letter from Alexa Posny to Mitchell Zais, August &, 2011

(4} How the Department Made Determinations under Section 616(d) of the individuals with
Disabilities Educaiion dct in 20]1: Part B

cc: South Carolina Advisory Courcil on the Education of Students with Disabilities

‘Under 20 V.S C. §143 HEBXBXI) (i), znd (i8) (f there &5 an increase in the amount of section 611 fupds) or 2
US.C §141 )4} (if there 15 3 decrease in the amount of section 617 funds), zhc State’s allocatian for a fiscal year
is based in pant on the amount the State “received” for the “preceding fiscal vear.™” The reduced allocation thar
Soyth Carclina will receive in TFY 2012 will be usad 23 the amount the State “received” ~far the preceding fiscal
vemr” when OSERS cslculates the States grant in FFY 2013, OSERS canror derermine at this time the exact dollar
impact on the State’s section 61 | aliocation because there are other faclors in the formela that will afect the impact
~for example, the amount of IDEA funding appropriated by Congress, and changes in the State’s population and
"«wcm COITRUs.
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UNITED STATES DEPARTMENT OF EDUCATICN
OFFICE OF SPECIAL EDUCATION AND RENABILITATIVE SERVICES

FEB 03 201 THE ASSISTART SECRETARY

Honarable Mick Zais

State Superintendent

South Carolina Deparument of Education
1005 Rutledge Building

1429 Sznaie Syeet

_ Columbiz, South Carclins 26201

Dear Superimteadent Zaiz:

Ina letter dated Febraary 26, 2010 that the Office of Special Education Progracs (OSEP) &t
recadved by facsimile transmission on April 22, 2010, Scuth Carolina requested & waiver of the
requirement in Part B of the Individuals with Disabilites Edusation Act (Past B) that Swtes “not
reduce the emount of State financial support for special education and relazed services for
children with disabilities . . . below the amount of that suppact for the preceding fiscal vear.” 20
U.S.C. §1412(a)(18XA) and 34 CFR §309.163(a). The State requested the waiver for fiscal year
2009, which the Stae later clerified was State fiscal vear (SFY) 2010 Chuly 1, 2009-June 30,
2010} The Secretary is permitied ‘o waive these requirsments for a State, for one fiscal yearata
time, if he determines that “grenting & waiver would be =quitable due to exceptional or
uncoatrolisble circumstances such as & nantral disaster or a precipitons and unforeseen dacline in
the financial resources of the Swwe.” 20 U.S.CL §1412(aX18XCYi) and 34 CFR §302.163(c)(1).
On Qctober 15, 2010, OSEP st the State a request for addiionz] information that the
Department needs in arder to make 2 decision on the State’s reguest for a waiver (copy
attached]. The State has not responded to this request. [tis important that the Staze respond with
all of the information requested in that memorsndum as 5001 88 possible so that the Diepartmen:
32y make a decision on the Siate's request. :

Part B provides that the “Secretary shall reduce the allocation of funds under Section 611 for oy
fiscal year following the fiscal year m which the State fails to comply with the requirement” to
meintain State fimencial support “by the same amount by which the State fails to meet the
requircment”™ 20 USC §1412(aX [8)B) and 34 CFR §300.163(b). Accordingly, absent a waiver
for the full amount by which the State failed to maintain firancial spport in SFY 2010, the
State’s Part B section 511 grantawerd wil] be reduced.

If yau, ¢1 @ wember of your stff, bave any questions regarding this letter or OSEP's October 15,
2010 memerandum, pieass coatact Laxry Ringer, OSEP's contact for South Carofina, at
(202) 245-7496. Thank you for your cooperation,

Simcerely,

Alexa Posoy, Pu.D. z

400 MARYLAND AVE. 8.W. WASIIRGTON, DC 20202-2500
www el gor
The Depanment of Educalion’s mission is lo promee student acfieremeny and preparation for ginha! competinieness by
fosturing oducationa’ expallence and ensuring equal acomss.

Attachment
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UNITED STATES DERPARTHENT OF EDUSATION
GFFICE OF SPROLAL EDLICATION 2RD REUANMITTATIVE SERVICES

TO: Mariens Maxts
Stale Director of Special Zdadetion
Sc;zh Carofioe Departent of Béucation

FROM: lz:f:;y- Rgzgm_r

Division ofﬁazﬂmgm St finprovement Plaming
Office of Spacial Bducation Progens
United Stiss Ditparment of Edooeion
Suject: The 3tete’s Regoct fox-& Wiitver poder 34 CFR §300 163(6)
Bete: October 15,2610
Meziem,
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{orthe S reveiues thatl fermed the bists of the regucst Tor a wanvir, We
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF SPECIAL EDUCATION AND REEABILITATIVE SERVICES

THE ASSISTANT SECRETARY

JUN 17 2

Honorable Mitchell M. Zals

South Carolina Staie Deparmment of Education
1429 Serate St., Room 1006

Columbia, Sowth Caroliza 29201-374

Dear Dr. Zais:

This is in response to former State Superiniendent Tim Rex's February 24, 2010 letter and your
May 9, 2011 Jenter (supplemented by additional information provided by your staff end seeff
from tse Office of State Budget on June 17, 2010, July 7, 2010, July 12, 2010, September 24,
2010, February 24, 2011, March 11, 2011, and May 18, 2611, and your lenter on May 24, 201 1),
in which the Swe of South Caroliza requests waivers of the requirements related to the
maintenance of State financial support for special education and related services for fsca! ytars
(FYs)2009, 2010, and 2011 for the Individuals with Disahiiites Education Act {IDEA) under 20
U.SC. §141262)(18) and 34 CFR §300.163. We appreciate the time and effort your st 100k 1
provide the supplernental information and to meet with ray staff on May 4, 2011 in South
Carolina st the offices of the State Department of Edecation ta review the data provided by the
State. Duriag the course of that meeting, my stafl discussed with your teff (¢ COMSEJUenCes
under the IDEA {discussed below) of 2 State’s failure to maintain fiscal effort and the US.
Department of Education’s (Department) concemn that the Staie take steps o ensure that it woukd
mainsin effort this Gscal year (2011). Subsequent to the visit, the State had an CPPOrtunity 10
provide any additional information that it chose to submit, and it did so on May 18, 2011 ang
May 24,2011. Since that time, on several occasiors, Department officials have spoken with
State officiais ebout this matier.

A Staw is eligible for a grant under Part B of the IDEA if e State submits a plan (application)
that provides assurances 1o the Secrewary that the State has in effect policies and procedures to
ensure that the Stare mieets certain condidors. 20 U.8.C. §14.2(a) and 34 CFR §300.100. One
of these conditions is that a State must net reduce the amount of S:ate financial suppart for
speciel education and related services for children with Gisabiliies, or otherwise mede available
because of the exoess costs of educating thase children, below the amount of tat financial
support for the preceding fiscal year. 20US.C, §1412(a)X18)A) and 34 CFR §300,163(a).
South Carolina has provided such asserances ia its applications for Part B funds ia all relevant
years and the Department awarded Part B funds to thie State based in part on those assurances.

" Thre State first reqoested 3 waiver for FY 2009, which the State Jater clarificd was FY 2010 (uly 1, 2005 — June
30, 2010), by latter dmed Febrawry 26, 2010. However, the Departaent did no) receive the lemer until April 22,
2010. The State submined 2 request for waivers for FY's 2009 and 2011 on May 9, 201 1.

¥ Arached is a table that summarizes the data provided by the Scaie ot the meeting od May 4°. The May 15® and
My 24™ subaissions by the Siate were copsitiens with informztion provided by the State on May 4%, aithough the
May 24™ submission included more recent revenue projections which were updased in the attached iable,

0 MARYLAND &AVE.. BW.  WASHINGTUN. QL. 20302-2500
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Page 2 ~ Honorable Dr. Michell M. Zais

While we are permitied 10 waive the requirements relaied to the meintenance of francial sappant
for a State, for one fiscal year et a time, if we determine tiat granting a waiver woukd be
squitable due o exceptional or uneontrolizhle circumsianees (such 2s a narcal disester ar e
precipitous end unforescen decline in the financial resources of the State, 20 5.0,
§1412(2){18XCY(I) and 34 CTR §300.163(c)1)), we do s0 carefully and reluctanily, given the
importance we place on maintaining State fnaneial support for our most vulnezhle students.
Moreover, regardless of whether a State receives a watver under this authority, the State hos a
comtinuing obligation to ensurs that & free appropriate public education (FAPE) is made avaiiabie
o all eligble children with disabiliides, as required in 20 US.C. §1412(2)(1) and 34 CFR
$300.19].

Each of the Stare’s waiver requests is discussed belew,

Fiscal Year 2009 (Juiv 1 2008 — June 33.200%)

InaMay 9, 2011 leaer, the Siate requesied 2 weiver of State-level mainsenance of effort for

FY 2009, From the information your agency provided, we are aware thai the Siate facod 8 very
difficult fnancial sttuation in that year and experienced 2 significant decrease in revenucs - tota!
Stare revenues dropped by 12.73 percent from FY 2008 to FY 2009, Based on information
provided by your agency, South Carelina recuced Siate financial support for special education
and related services by $20312,122 in FY 2009 from FY 2008 Jevels. as calcutzted on a per
capita basis. This represents ¢ 4.87 percent decrease in State financial support for special
eduestion and related services rom FY 2308 ta FY 2009, The State cut its total Stete
approprigtions by 13.69 pereent in the same time period. While it is regrettable that these cuts
were made [0 special ecucation funding. we recognize ther the reduction in State financial
support for speciel education and related services wis releuvely small compared with cuts 1o
other Swzte appropriations.

In rzviewing your request, as part of our examinaticn of “equitabifity,” we considered 2] of the
information provided by the State inall of its submissions—ircluding that the percent reduction
in State financial support for special education and related services was less than the average
pereent reduction In appropriations across agencies end less than the percent reducson in
reverues. We also considered ather relevantinformation, including the curreat information
provided by the State with regard to the tarpets it has sel and its data on the compliance and
periormance indicators under section 616 of the IDEA (20 U.S C. §1416). I zddition, while it is
not 3 fector in determining whether a State experienced an exceptional or uneontroliable
crcumstance, when evaluating the equity of the requested waiver, we considered the fact that the
IDEA American Recovery and Rednvestoent Act (ARRA) funds were available to assist the
State and Jocal educatlional 2gencies (LEAS) in mecting (ieir oblipation to make a FAPE
available (o all children with disabilities in Y 2005

Besed on all of the information discussed zbove, | have determined that it is equitable Lo Zant &
waiver under 20 U.S.C, §1412(aX18)(C)(i) and 34 CTR §300.163(c)H( 1) due 10 exceptional or
uncontrollable eircumsiances--the precipitous and unforeseen decline in the financial resources
of the State--permining South Carolina 1© reduce it amount of State fnancial suppoert provided
for special education and related services for FY 2009 by $20,312,122.

000054
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Page 3 ~1lonorable Dr. Mitohell M. Zais

Fiscal Year 2010 {Julv | 2009 — Jure 30, 2610)

South Cerolina's February 26, 2010 letter based its request for a waiver for FY 2010 on "a severe
and precipitous decline in State revenue which is outside the contral of the South Caroling
Department of Educatien (SCDE) and the state legislature.” In FY 2010, the Bnancial suppert
for special education and related services required of the State was the amount that would have
beea required in the absence of a failure to mainiain ¢ort in FY 2009 end rot the reduced level
of the State’s financiel sipport permitiad by the waiver gramied for FY 2009, adjusted Lo sccount
for any changes due o the Stale’s per capita calewiation (be., $41 3,300,247). 20US.C
§1412(a)(18)(D} and 34 CYR §300.163(d). The Stae’s financial support for special education
end relaed sarvices in FY 2010 was $345,857,722, or $57,402,525 Jess than its required levelof
cfiort. Accordingly, we consider the Swie's request fora waiver fer FY 20100 be g request for
a waiver for $67,402,525.

Based on the information provided by your agency, it is zvident that the State conrinuad to faze
difficult fiancial circumstances in FY 2010 - tota) State revenues dropped by 4.71 percent
botweoen FY 2009 and FY 2010, Addivonally, revenues were 16 84 pereent lower than in

FY 2008, the year that Seuth Carolina last met the maintenzoes of effon requirement. Based on
these data, we believe that the Sute experienced an excepticnal cireumsiaace in FY 2010, ic,a
precipitous end unforeseen decline in the financlal resources of the State, In eddition, data
provided 10 the Deperiment demonstrate that the State had revenucs i excess of its
appropriaticns by $55,816,035 in TY 2010, Of tuis amount, $26,835,463 consisied of revenveas
in excess of appropriations in the Genere! Fund. In your May 24, 211 lener, you provided
satisfacrory evidence that the 528,835,462 in the General Fund could nat have Seen magde
available for special cducation and rejated services in FY 2010, However, the revenues in the
Stawe’s Lottery and Education Improvemen Act funds were $32,980,572 in excess of
zppropriztions made from (hose same Ands in FY 2010 Although the State ended the year with
$32,930.572 more in revenucs than appropriations, this amoun: was substantially Jess than
567,402,325 -- the zmount by which the Swte failed to maintain ¢Yortin FY 2010, Giver thar
the excess revenues were less than the 867,402,525 maintcnance of effort shonfall and thet the
revenue forecasts in FY 2010 had been erratic, the swptes in FY 2010 §s not ingonsisient with
our determination thai the State expericnced an exceptional or wneenurotiable circumsiance in FY
2010, To be ¢lear, when weighing the equities ¢f a waiver moquest for a fiscal vear, particalarly
when the State had e surplus that year, the Department does not tzke a rigid formulaie approach.
Rather, fer FY 2010, the Department very carefully considered whether it was reasonable under
all the circumstances aeing the State in FY 2010 v maintain fiscal effort for special education
ard related serviees. We were persuaded by the fact that the surplus was small compared 1o the
State’s overal] budget and to the State s maintenance of effor shortfall and that it was not clear
1o the State towards the end of FYY 2010 how much of the surphus would actually be realizad.
Nevertheless, although the Department finds that the Swe experienced an exceptional or
uncontrolirble circumstance in FY 2016, the Department expected the Stete (o treat special
education equitably compared to overzli Statc appropriations.

As part of owr cxamination of “equitability,” iz order 1o determine whether to grant a waiver
uader 20 U.S.C. §1412(a)(18)(C)(i) and 34 CFR §300.163(c)(1) for FY 2010, the Depertment
examined 2 variety of factors. The reduction in State financial support for special education and
related services in FY 2010 of $67,402,525 represents a 12.02 percent cut from its Stare Snencisl
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Pape & - [oncrable Dr. Mitchell M. Zais

support for special education and related services in FY 2009 and a 1631 percent cut from its
required level of effort. The reduction in State financial support for special education and relawed
services (12.02 percemt) in FY 2010 from the FY 2009 level was 2 larper percentage cut than the
reduction In rotal State appropriations (7.55 peroent) from FY 2009 0 FY 2010, The State seeks
W compere the percentzge reductions in special education and olher appropristions o the
arnounts appropriatzd in FY 2008 (the “MOE base vear™). and stated {in vour May 24, 2071
leniur) that “sinee the comparison for MOZ purposes is the 2007-2008 vear, the comparison {or
perveniage decrezse in funding should also be to that year™ The Department believes that
compering revenue teductions to the MOF base vear {25 well as the immedtate prior fiseal year)
is appropriate bzeause the ovel of revenuss i the MOE Sese year supported the level of State
financial support for special educenon and relawd services. However, when considering waiver
requesis, the Depastment exemines the Teatment of soecial education and relaiad services cack
fiseal yeur compared 16 the prior fiscal year because thar 1s the best rethod to protect the Federal
interest in ensuring the equitabie treatment of Stats funding for special cducaton and relsted
serviess overy year, Therefore, in evalueting whether the State's appropristions decisions teated
speeial education proporsionately relative to total Stale appropriations, comparisons arc made ‘o
the pricr yeat rather than to the year in which the Staiz last me{ the MOX requirement,

In reviewing youwr request, we considored ell of the information provided by the Stete in all of its
submissions--including the totelity of the State’s circumstances in FY 2010; {1) revenues
decreased when compared to the prior year, and decreased substantially when compared 1o FY
2008 (the year in which the State last met its required level of <ffort), (2) the State had a sumplus
0i$32,580,572 in FY 2010, whizh was not sufficient 10 maintain the required fove] of Staze
finaneial support for speeial education and related services; and (3) the pereent reduction in Stave
financial support for special education and related services (12.02) was higher than the average
pereent reduction in appropriations across agencies {7.55) and higher than the pereent decrease in
rovenues (4.71). 'We else considered other relevant information, including the corrent
information provided by the State with regard 1o the tarpats it has set and i datg on the
compliance and performance indicators under section £16 of the TBEA (20 U.S.C. §1416). In
additicn, while itis not 2 factor in determining whether 2 Stase experienced an exceplional or
uncontroliable circumstance, when cvaluzting the equity of the requesied waiver, we considersd
the fact that the Pan B IDEA ARRA funds were 2vaileble to zssist the State and LEAs in
meeting their obligation 10 make 2 FAPE availeble (o all children with disahilities in FY 2010,

Accordingly, based on all of the informaiion discussed above, the Department finds that the Swmte
did not treat special education and releted services in an equitable marmer when compared to
State agencies as a whole. Therefore, | have determiced it would not be equitablg to grant a
waiver under 20 U.S.C. §1412 (a){ 18X CX1) and 34 CFR §300.163(c)(1) that would permit the
State o reduce State finzneial suppen: for speeial education and related services by $67,4G2,323
for FY 2010. [fowcver, [ have determined (hat it is equitable to grant a partial waiver under 20
US.C 412X C)D and 34 CTR §200.163{c)1) due w0 exceptions] or uncontreliable
circumatances--the precipitous andd unforeseen declineg in the financial resources of the State--
permitting $outh Caralina to reduse fts amount of State financial support provided for special
education and related serviees for FY 2010 by 331,199,516, representing a 7.55 percent decrease
from the amount required to be made available, adjusted 1o zcconnt for changes due o the
State’s per cepita calculation. This level brings the perceniege decrezse in State financial
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Page § - 1ionorable Dr. Mikchell M, Zais

support for special education and related services in line with the percentage detrease in
sppropriations for the State 25 2 whele,

The Stzte’s submissions to the Depaniment in support of its waiver roguest ésablish that it heas
failed to maimain financial suppon for special education ard reluted services Br FY 2010 by
526,202,309 ~ the differcnee between the amount of finencial support reguired to have been
madc evailsble under this panial waiver (8382,100.631} and the ievel made avzilanie by the
Sute inFY 2010 (8345,897,722). Thus, the Stzte hes 2 $36,252,909 shortfall in the emournt of
State finencial suppart Sor FY 2010

Fiseal Year 20011 Oclv 1. 2010~ Jung 30 201 1Y

Inis May 8 2011 icrter, the State reguested a waiver of StateeJeve! maintenance of effon for
FY 2011, Asnoted above, the fizancial suppor: required of the Stake in FY 2011 s the emcunt
that weuld heve been required in the absence of 2 falure to maintain effort in prior years erd not
the reduecd level of the Staie’s financial suppont provided by the Stale, or permitted by the
waiver granted for FY 2009 and the parial waiver gramed for Y 2010, adiusted to account %or
any changes dus 10 the Stawe’s per capita celevlation (i, 340,232,370}, The State’s finaneizl
suppor for special education and refaied services in FY 2011 was $334,885,301, which is

-

73,343,070 less than the amount the State is requirsd to provide in FY 201 L.

South Carolina’s tolal State revenues increased by 2.8 pement rom FY 2010 0 FY 201 1.
However, total Sute revenues in FY 201 zre sill 14.70 percent lower thun FY 2008, the year
that South Cerolina last met the mairtenamce of effort requirernent, Even though the State's
revenugs inereased by 2,58 pereent between FY 2010 and FY 2011, the Stats provided 2.44
percent less in financial suppon for special education and related services inTY 2011 than in Y
20.0 and 18.37 percent less thap its required Jevel of efort. The 2.46 pereent reduction in
financial suppon for sSpecial education and relsted services from the FY 2010 level is a larger
percentage ot than the reduction in total State apgropriations, which were cut by 0.6 percent
from FY 2010w FY 2011

Moreover, the State’s revenue projections indicate that the State expects 10 have sufficient funds
available to maintain iic recuired Jeval of Stare Snancial support for special esduecation and related
services in FY 2011, Current revenus projections proviced 10 the Departmen: by the State
demonstrate that the State anticipates $6,225 067,603 in total Statz revenues for FY 20117
Thesz revenues exceed total appropristiors by $2385,232.057 in FY 201 1, an amount that i§
schstantially higher than the amount by which the State failed 1 maintain financial suppert {or
special education and related services in TY 2011, We understand thet revenue projections for
FY 2011 have increased sinee the V'Y 2011 sppropriztions legislation was passcd by the State
legis,ature. We also carefilly considered the Siate's position, discussed on May 4* and
confirmed in your May 24, 201 leter, that it did not increase its Snancial support for special
cduzation and refated sarvices once it passed ity original budpet for FY 207 | because it was not
awzre of its mantenance of effort shortfall untll March 2011, and the surpius in FY 2011 was
rcalized “outside of the budgel eyele.” While the Department is cognizant of the State’s usuat
budget process, & shortizll [n a State’s required fiseal efTort for special cducation and related

7 This figure is derived from the Board of Economic Advisors’ Muy 12, 2011 estimate of §5,958,897,625 in General
Fund revenue. less the Tax Reliel Trust Fund, in order to obtzin a comparable figure 1o the one provided by e Stzke
fr. Attachment A of its May 24™, 2011 submission o the Deparuneat.
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Page 6 - Honorable Dr, Mitchell M, Zais

serviees may not be treared as an ordinary cirfcumsiance. In contrast to the imformation the Siate
previded for FY 2010 with respest 1o its use of General Fund revenues, the State did nos provide
similar information for Y 2011, Rather, your May 24, 2011 Jener merely stated that te
General Assembly is debuting the use of these funds and “until the budget process is
completed. I canmot provide you with (he exact manner in which these fumés will be
zpprapriaed.”

The Stawe hos zecumulated 2 surplus well bayond the size of s maintenapce of effor sho-tfali
2nd cen rely on the existence of suficieat funds being available for special edusation und related
servicss. Under these eircumstances, the Siate musi meintain fnancial suppon for special
cducation and related services even if doing so requires the State 1o ect sutside 0fits no=sal
legislative budpet evele. 1n skor, the St has offered no fiseal or practice] reason why the Sute
cid not — and could not now — make svailgble an additional $75,343,070 for special education
and reiated services  meet its requirement under the IDEA to maintain fiscal eort in FY 2011,
The Srate’s fiscal situztion at the erd of FY 2611 is in stark contwast to the State’s fiscal simuation
attheend of FY 2010, In FY 2011 the existence of a substantial surpius is eertain, end the
Department must consider it when weighing whether the Stale experienced an sxceptiona! o
uncentrollable circumstanes. (The Depariment notas that, even i the State had not accurulated
a substantial swrplus In FY 2011, the Swre did 1ot treat special educalion and related services
equitably whea comparsd to overall Stare appropriations. Accardizgly, evan ifthe State had not
accwnulered a substamia, surplus, the Department weuid not heve granted 2 waiver 10 the Sate
pennitling the State 10 cul special education and related services by 2,46 percent. Rather, Sased
cn the decreass in revenues when compared © the MOE base year and en exemination of the
preportionatity of cuts to special education and related services compared 1 other
appropriations, the Department would have granted a partial waiver to South Caraling of
§$2,646,332, leaving 2 shortfail of §72,698,737 for special education and related services for FY
2001

Therefore, while the State has not reached the leval of revenue it had in 2008, because the State
has & substanial surpius in FY 2011, accompanied by ax lacrense © revenues from the prio:
year, the Department finds that the State has not experienced an “exceptional or uncontrollahic”
arcumstance that prevents it from meeling i1s required level of State Bnancial support in

FY 2011, Accordingly, we have detenmined it would not be equitable to grant a waiver under
20U8.C §14120@){(18Y CX(i) aod 34 CFR §300.163(e)(1) that would permis the State 1o reduse
finzncial suppon for special education and related services by $75,343,070 for FY 2001

JTAATY

Whaom 2 State fails 10 mmnlain State financial support at the level required by law, the IDEA
dircets that the “Secretary skall reduce the allocation of funds under section 611 of the IDFA for
any fiseal year following the fiscal year for which the State fails to comply with the requiremen:”
to maintain efort by the same amount by which the State fails to meet the requirement.”
20US.C. §1412(2)(18)(B) and 34 CFR §300.163(t). Accordingly, unless the State provides
conflirmation in writing to the Department that it has made available an additiana! $75,243.070 in
Stae fingncial support for special education and related services for ¥ 2011, the Depantimen:
wil] reducce the State’s section 6171 allocation by $75,343,070, in addition o the $26,202,509 by
which the State Jailed to maintaineffortin FY 201€, for atotal of $111,545,579. Because of the
Department’s concern over this matter, several Department officials reached out to Stete officialks
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Page 7 - lororabic Dr, Mitchell M. Zais

dunpg the week of June £ 1o alert the State to the Depariment's decision and to encourzge the
Sute 1o take action to restore funding for special educarion and releted services for FY 2011, and
offered the Deparument's technical assisianze 1o the State 1o resolve s maner. We remain
avalable to essist the State.

Inaddition, under 20 U.S.C. § 141103 BYD, (1), and (i), same of the State’s mininium and
maximum zlocations for a fiscal yeer are based on the amount the Siate received for the
preceding fisca) vear. The reduced allozation that Sowth Carolina will roceive will be used as the
amownt the State reesived for the preceding Siscal vear when the Department calcutates the
Staiwe’s Ruture grants.

Furiher, as discussed sbove, a5 provided in 20 ULS.CL $141202) 18)(D) and 34 CFR §300.163(¢),
the amowunt of Stzte financial support required of the State In FY 2012 is the same amount hat
would have been requited in the absenze of a waiver or & fallure 10 matntzin Hscel offort, We
alsc want to make clear to the Stzte that, when making dacisinns 2bout its leve! of Swate suppont
for spercial education and selated services in FY 2012, the Suate should not anuicipate, or rely on,
a waiver of the requirement to maintain Stawe financial support for special education and related
services, Indeed, since the advent of the State’s economic downtum, he State has bad zn
OpporiumLly 10 examing Its sourses and amounts of revenues and {o plan accordingly, consistent
with its chligations under the [DZEA

As you know, the State must answre that LEAS do ot count Part B IDEA ARRA funds as
“State™ ot “local” funds for the purpese of determining whether an LEA has metin
supplementnot supplant and mainienance of clfort requiremenis in 34 CFR §§300.202(a)3) and
300.203. Funther, if it is discoverad, Urough means such as manitoring or auditing, thatan LEA
has not met these requirements, the Department will seck 1o resover funds from the State
educational agency {SEA), in en amount egual to the amount by which the L.EA did not meat tie
reguirements. The amount recoversd must be paid from non-Federal funds.

The Departmen: will be underaking additional moritering of Souh Carolina’s implementaton
of Part B of the IDEA to assess whether 2 FAPE is stil] being made available 10 alf children with
diszhilities. o addigon, in light of the South Caroling Advisorv Couned on the Education of
Students with Disabilities’ duties under 20 US.C. §1412(a)(21)D), parucularly its duty under 20
US.C§id12a)2 1)) to “advise the Staze educetional agency of unmet needs within the
State in the education of children with disabifitics,” we are providing it with a copy of this letter.

To ensure that the pablic is fully infurmed regarding the granting of these waivers, OSEP
requires the SEA 1o prominently post on its Web site the State’s Februery 24, 2010 and May §,
2011 letters wo the Department and this letter. In addition, OSEP is requiring the State (o report
lo your OSFP Staic Contaet on August 1, 2011, and December 1, 2011, responses io the
following:

1. What action 15 the State taking, or did the State 1ake, to ensurc that children with
disgbilities are receiving a FAPE during the current school year (2610-2011), including
monitoring and reviewiag compiaings filed or hearings requested? and

2. How will the Stzle communicate with stakeholders regarding the waiver request and the
State’s actions 1¢ ensure that afl eligible children with disabilities are receiving 2 FAPE?
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Page 8 — Honorable Dr. Mitchell M. Zais

We appreciate your commitroent to serving children with disabilities and look forward 1o our
continued collaboration on their behaif.

Sincerely,
74

oy

Alexa Posty, PR.D.

Attechment

cc: South Cerolina Advisory Council on the Educstion of Students with Disebiliges
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UNITED STATES DEPARTMENT OF EDUCATION |
OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

THE ASSISTANT SECRETARY

A5 -3 201
Honorable Miichell M. Zais
Superimendsn: of Education
South Carolina State Deparynent of Education
1425 Senete St Room 1006

Columbis, South Coroling 262013799
Dear Superintendent Zais:

The purpese of this letter is 1o nform you that e U.S. Deparmment of Educasion (T partment)
will reduce your State's Part B Section 611 {Grants to States) award under the Individuals with
Disabilizies Educanon Act (IDEA) in Federal Fiscal Year (FFY) 2012 due to your State’s Gilure
to raimtain State financial support for special education and related services in State Ficcal Vear
(SFY) 2010,

This letter folows up on the Department’s June 17,2011, and Idy 5, 2011, letters relaied 1o the
mzintenance of State financial suppest for special education and relatad services for the [DZA
under 20 U.S.C. §1412(2)(i8) and 34 CFR §300.183. Asindicated in those lemere, the IDEA |
provides in 20 U.S.C. §1412(e)(18XB) that, when a Stxe fails to meintain State financial support |
at the level required by lew, the Deparument “shall reduce the allocation of funds under Sectior

811 for any fiscal year following the fiscal year in which the Stxte fails o comply with the
requirgment”™ o mamrain effort “by the same amount by which the State falls to meet the
requirement.” Accordingly, the Deparment must reduce your Stats’s Section 611 grant in the
amcunt of $36,202,509 because of the State’s failure to maintain fiscal effort in SFY 2010 by ;
that ssme amount.

As you know; the Statz is required to make available a free appropriate public education (FAPE)
to all children with disabilities residing in the Stete regardless of the amount of the State’s
Section 611 allocation. 20 U.S.C. §1412(aX1). Accordingly, in order 10 provide the Stete, end
1ts loce] eucational agencies (ILEAS), edditional time te 1ake whatever sieps sre nocessary 1o
plan for the reduction and to ensure that a FAPE is available to all children with disabilities
residing in the State, ths reduction in South Carolina’s IDEA Part B Section 611 (Grams w
Stetes) awerd will ocqur in FFY 2012." Specifically, the Department will reduce the Section 611
funds distributed to the State on October 1, 2012, by $35,202,905.

! Although the Depmrtiment ig exeroisiag its diseretian under the At to delay e imposition of the roduction is Soath Cerolins’s
Sccnnacnmmmz&rxam@mﬁdeﬂmmmu&:mum:dwlﬁcnsmmgn-mmbnis. :
i a Siwe has 1ol mainlaingd effsrt, the Sae should mticipate & reduction it Secton 611 elocation by that amount in theyoar |
Immedimely following the frllure 1o meistale offer, mad must ke scticon o ansure that FAPE will be made availsbie to all :

sligic chlidron whk disabiliiesas MARYLAND AVE. S.W., WASHIKGTOK, DC 250022600
W S gov !
Tha Dapartment of Edueotign’s mission 19 1¢ promate student achizverant and prepamtion for glodal compaliibeness by |
Jostaring educetionzd exvolience and ensuring equad Geoess.

|

i
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Page 2 — Honprable Mirchell M. Zais

In addition, under 20 U.S.C. §141 (&H3XUB)(D), (i), and (iii} (if there is an increase ia the amoun:
of Section 611 funds) or 20 US.C. §141 1(dK4) (if there is & decrease in the amount of Section

611 funds), the State’s allacation for 2 fiscal yeat is based ir. part oo the amount the State

recerved for the proceding fiscal year. The reduced allocation that South

Carolins will recesive in |

FFY 2012 will stand es the amount the Smte received for the preceding fiscal vear when the

Department calculrtes the State’s FFY 2013 graxt.

L2 light of the South Cerolinz Advisory Couscil on the Education of Stud
duges under 20 U.S.C. §1412(=)(21)D), paracularly its duty under 20 U,

ents wrh Disabilities’
§.C. §1812(m(21)Dx1)

t “adviss the State ccucational agency of unwet needs withia the State in the education of f
children with disabilities,” we are providing It with a copy of this leter. In addition, the State

must post this letter on the State educationz! agency’s Web site and dist

0 each LEA no later than October 1, 2011, so that LEAs have notice o the Depeartaent’s action. |

We jook farward to our contirued coEaborasion to ensure ther children with disabilities rece{ve
the special education and related services they peed 1o resch their fal] potentisl.

Alexa Posoy, PRD.

oo South Caroling Advisory Council on the
Educztion of Students with Disahilities

bute a copy of this loner
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How the Department Made Determinations woder Section 616(d) of the
Individuals with Disabilities Education Act in 2011: PartB

In making our determination for each State under scetion 6 6(d) of the Individuals with Disabilities
Edusation Act (IDEA), we considered the wielity of the information we have available about a
Stete. Tris includes the Stae’s FFY 2009 Annual Performance Report {APR)/State Performance
Pizn (SPP) submission: information from monitoring visits, in¢luding verifcation reviews: and
other public informadicn, such as the Siate's xrformance under any existing specizl conditions on
is FFY 2010 grant or a compliance agreement, lengstanding unresolved audit findings. and other
State compliance data under the IDEA.

FEY 2009 APR/SPP Submissions and Ocher Information

In reviewing a State’s FFY 2009 APR/SPP submission, we considered bot the submission of valid
and reliable dwia and the level of compliance, including correstion of noncompliance, &s described
dlow. We also reviewed other information (described beiow) that reflects the State’s compliance
with IDEA requirements.

With respect w data, for Indicaters | through £, and 7 thiough 19, we examined whether the State
provided valid and reliable FFY 2009 data (Le.. the State nrovided 2.1 the required data, the cam
werz for the correct year and were consisient with the required measurement and/or the approved
SPP, and whether we had information demonst-ating that the dara wers not correct or the State
indicated that the data were not valid end reliable).

With respect w0 compliznce, we examined indicators 9, 10, |1, 12,15, 16,17, end 20, For each
indicator, we locked for evidence that the State demonstrated substantial compliance sither through
weporting FRY 2009 data that reflected a very high Jeve] of compliznce {generally 95% or bener) or,
for Indicators 9, 10, 11, 2ad 12, if the State's FFY 2006 compliance datz were 25% or below (or
Indicators 9 and 10) or at or above 75% (far Indicators 1] and 123 whether it had Rully correctad
FFY 2008 findings of noncompliance, Indicator 15 evaluaies the “timely” correction of FFY 2008
findings, so for this indicator we specifically examined both whether the State reporied a high level
of compliance {generally 95% or better) in nmely correcting FFY 2008 findings of noncompliance,
and whether the State verified the correction of FFY 2008 findiegs of noncompiiance consistent
with OSEP Memorandum 09-02. dated Cstcber 17, 2008 (OSEP Memo 09-02) Wedidnot
consider Indicators [6 and 17 [f the Siate reported less than 100% compliance, but fewer than |0
complaints or 10 fully adjudicated hearings, in recognition of the ingquities in basing decisions on
smzll numbers.

Generaliy, and absentany other issues (sze below), we considerad a State 1o “meet requirements’ {7
the Suate: (1) Provided valid and reliable FFY 2009 data consistent w ith, or substantially the same
as, the measurement for each indicator and/ar the approved SPP; (2) Demanstrated substantia!
compiiance for Indicators 9, 10. 11, 12, 16, 17, and 20; and (3) Reported under indicator 15 both a
high level of compliance (generalty 95% or better) in timely correcting FFY 2008 findings of
norcompliance, and that it verified correction of FI'Y 2008 fincings of noncompliance congistent
with the guidance in OSEP Memo 09-02. We determined that a State demonstrated substantial
compliance if o provided data showing a very high level of compliance (generally at or above 95%)
for these incicators, or if it had fully corrected previously identified findings of noncomphiance for
Indicators 9 and 10 (if the State’s FFY 2009 cempliance dat for these indicators were 25% or
below), and for Indicators 11 and 12 (if the State’s FFY 2000 compliance data for these indicators
were at or ahove 7596). Az indicated in OSEP Memo 09-02, beginning with the Department’'s
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determinations in 2010, for Indicators 9, 19, I1 and 12, we considered a State 1o have demanstrated
Sorrection of previously identified noncompliance for any findings identified in FFY 2007 and 2008
if the State verified correction of these findings consistent with OSEP Memo 09-02. n agddition. we
did not consider a State 10 be in substantia! compliance for a compliance indicator based on
correction if its reported FFY 2009 data were low (generally bzlow 73%. or, for Indicators 9 and 10
above 23%;, consistent with OSEP Memo 09-02. [f 2 State did not mzet these standards for
substzntial compliance for only one compliznce indicator (including Indicators 15 and 20} and theve
were no otner factors (see below ), we considered the State to “meet requirements™ ifthe compliane
level for that Indicator was high (generally at or above 9%9%, or, for lndizators 9 and {0, at or efow
10%). 1In no cese, however, Zid we place a State in “mests requirements™ if it failed to provide valid
znd reliwble FFY 2009 data (g5 defined above) for Indicators | through 5 and 7 theough 19, W also
considered whether the State, when it reporied under Indicator 4A. {1} Made clear that, if it
idertified any districts as having significan: discrepancies in the discipline of children with
disabilities, it reviewed and, if appropriate revised (or required the LEA to revise) its policies.
procedures, and practices related ta the develepment and implementation of 1EPs. the use of
positive behavioral inierventions end suppouts, and procedural safeguards, zs required by 33 CFR
§300.170(5); and (2} If the State identified any noncompliznce in poiicies, procedures or practices
in these areas 2s a rasuk of tiis review, it correcied the noncompliance.

Generally, and absent any other issues (see below), wz sonsidered a State 10 be i need of
inlervention” for one of three reasons thz are explained further in this paragraph: very low
comp'iance data, fallure ©o provide valic and reliabie data for a compliance indicator, or
longstanding noncompliance that was the subject of Departmertal enforcement for 2 key IDEA
equirement. First, we identified & Staie 2s “in need of intervention” if the Sizle’s complisnce data
demonstrated: (1) Very low performance for Indicatars $, 10, 11, 12, 16 or 17 {generally below
50%, or in e case of Indicators 9 and 10, above S0%, regardiess of whether it reperted correction
of previously dentified findings of noncompliance; or (2) Very low performante for Indicator 13
(generally below 50%) and the State did not report under Indicator 15 that it verified cormrection of
FRY 2008 findings of noscompliance sonsistent with the guidance in OSEP Memo 09-02, Sezond,
we idemified a State as “in need of Intervention™ If it did not provide va'id and reliable {as defined
above} FFY 2009 compliance data for Indicators 9, 10, 11,12 15, 16 or 17. Wealso identified &
State as “in need of intervention™ 1f the State has besn subject to Departmental enforcement for
multiple years for faiting to comply with key IDEA requirements, the noncomipliance has been
long-stancing, and the State’s data demonstrale continued noncompliance.

We would identify 2 State as “in need of substantiai intervention™ if its substantial failure to cormply
significantly affected the core requirements of the program. such as the delivery of services 1o
children with disabilities or the State's exercise of general supervision, ot if the State informed the
Department that it was unwilling to comply with an [DEA requirement. In making this
determination, we would consider the impact of any longstanding unresolved issuss on the State’s
cutrert implementation of the program. We would also consider identifving a State “in need of
substantial intervention™ for failing to submit its APR/SPP.

Absent any other issues (see below), we determined that States that dic not “meel requirements”
and were not “in need of intervention™ or “in need of substantial intervention™ were *in neec of
assistance.”

13

000065
NOTIE0NdS 20 1430 82182 1TEZ-67T-03a

©
in
i}
3
.
[
54
Y
3
0y



=f
Y]

2 Tk

I

T

r Public Information

We elso considerad other public information availahie to the Department, including information
from moniloring visits, verification reviews, and cther public informa‘ion, such as the Sae's
performance under any existing special conditions on its FFY 2610 grant o a complinnce
agreement, longstanding uaresobved audit findings, and other State compliance date under the
IDZA. We did not corsider 2 State 1o “mect requirements™ if the State had unresolved special
conditions that were imposed 25 2 result of the State being designated as a “high risk” graniee,
outstanding OSEP monitoring findings. including verification visit findings, longstanding zudit
issues, or 2 compliance egreement. In determining whether the State should be identified as i
nced of assistance,™ “in need of intervention,” or "in need of substantial intervention.” we
considered the length of time the probiem had existed, the megnitade of the preblem, and the
State’s response 1o the problem, including progress the State had mede to correct the problem.

Finally, in making these determinstions in 201 |, we did not consider whether 2 State was in
compliance with the requirement in section 612(2)(18)(A} 10 maintain State financial support for
special education and related services. This is a key compenent of & State’s eligibility for a grant
undzer Part B of the IDEA. However, beczuse the statute provides a specific remedy when 2 State is
not in compliance with this provision (and the Department is taking action consistent with the
statute} and recognizing that this is the first time that 2 number of States have failed o mest this
requirement, the Department decided not to include compliance with this provision in the
determimations process this year. The Department is actively considering mcluding & State's
compliance with this requirerent in the 2012 determinations.

[#9]
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STATE OF SOUTH CAROLINA
DEPARTMENT OF EDUCATION

Mick Zais 1429 Senate Street
Superintendent Columbia, South Carolina 29201

March 16, 2012

Anthony W. Miller, Deputy Secretary
United States Depariment of Education
400 Marvland Ave., SW

Washington. DC 20202

RE:  Request for a delay in implementing the reduction of Individual with Disabilities
Education Act funds for failure to meet the maintenance of effort requirements

Dear Mr. Miller:

South Carolina is moving quickly through its budget process. The Fiscal Year 2012-2013
Appropriations bill was passed by the South Carolina House of Representatives 115-0 this week.
From there it will be taken up by the Senate, likely sometime in April. We are quickly
approaching the point where it will be very difficult 1o make changes to address the potential
shortfall in federal IDEA funds that our state may recognize in its 2013 allocation based on the
failure of South Carolina to meet maintenance of effort for the 2009-2010 state fiscal year. As
you know, South Carolina has requested a hearing on this matter and the request for a hearing is
pending before the Secretary of Education. It does not appear that we will have a final
determination in time for South Carolina to effectively budget for the upcoming fiscal year.

InJuly 2011, the United States Department of Education (EDy exercised its authority
under 34 CFR § 300.163(b) to delay the reduction in funding to the 2013 fiscal year. 1am
requesting that ED delay this reduction again. Additionally, the SCDE was notified by Office
for Special Education and Rehabilitative Services (OSERS). in its reply brief, that the ED has
requested as part of its FFY 2013 budget proposal a change “that would require OSERS to ignore
for FFY 2012 any reductions necessitated by section 612(a)(18)B) when determining the
amount that a State receirved for the preceding year.”

In light of our pending hearing request, and agreement by ED, at least on a matter of
policy, that the impact from failing to meet MOE should be a one-time event. the additional
delay seems wurtanted.  In the most basic terms, South Carolina simply needs time to plan if
these funds are reduced by over $36 million. With a hearing request pending before the
Sccretary, we believe that 1t 1s premature for the SCDE to seek those additional funds from some
yet to be identified source to help make up for the loss of federal funding.

phone: 803-734-8492 e fax: 803-734-3389 e ed.sc.gov 000067



Deputy Secretary Miller
March 16, 2012
Page 2

When I took office in January 2011, I inherited an educational budget that was over $70
mulhion short in state funding to support IDEA maintenance of effort. I hope you recognize that
since that time. we restored over $70 million in state funding to provide educational services to
children with disabilities.  We have worked tirelessly to provide the level of financial support
requircd and needed for children and to ensurc that in future vears those funds remain in place.

Thank you for your consideration of this request to delay the reduction of funds for an
additional year. If you have any questions regarding this request please contact Shelly Kelly.
General Counsel at 803-734-8218.

Sincerely,

. L
—wich Fou
Mick Zais. Ph.D.
State Superintendent of Education

Cc: Members, South Carolina Federal Delegation
The Honorable Nikki R. Haley, Governor
The Henorable Robert W. Harrell, Jr.. Speaker, South Carolina House of Representatives
The Honorable John E. Coursen. Senate President Pro Tempore
The Honorable Hugh K. Leatherman, Sr., Chairman. Senate Finance Commiittee
The Honorable W. Brian White. Chairman, House Ways and Meuns Committec
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Attachment 8:

Letter dated March 16, 2012, to Anthony W. Miller, Deputy
Secretary, U.S. Department of Education to South Carolina State
Superintendent of Education Mitchell (Mick) Zais from South
Carolina State Superintendent of Education Mitchell (Mick) Zais



STATE OF SOUTH CAROLINA
DEPARTMENT OF EDUCATION

Mick Zais 1429 Senate Street
Superintendent Columbia, South Carolina 29201

March 16, 2012

Anthony W. Miller, Deputy Secretary
United States Department of Education
400 Maryland Ave., SW

Washington, DC 20202

RE: Request for a delay in implementing the reduction of Individual with Disabilities
Education Act funds for failure to meet the maintenance of effort requirements

Dear Mr. Miller:

South Carolina is moving quickly through its budget process. The Fiscal Year 2012-2013
Appropriations bill was passed by the South Carolina House of Representatives 115-0 this week.
From there it will be taken up by the Senate, likely sometime in April. We are quickly
approaching the point where it will be very difficult to make changes to address the potential
shortfall in federal IDEA funds that our state may recognize in its 2013 allocation based on the
failure of South Carolina to meet maintenance of effort for the 2009-2010 state fiscal year. As
you know, South Carolina has requested a hearing on this matter and the request for a hearing is
pending before the Secretary of Education. It does not appear that we will have a final
determination in time for South Carolina to effectively budget for the upcoming fiscal vear.

In July 2011, the United States Department of Education (ED) exercised its authority
under 34 CFR § 300.163(b) to delay the reduction in funding to the 2013 fiscal year. Iam
requesting that ED delay this reduction again. Additionally, the SCDE was notified by Office
for Special Education and Rehabilitative Services (OSERS), in its reply brief, that the ED has
requested as part of its FFY 2013 budget proposal a change “that would require OSERS to ignore
for FFY 2012 any reductions necessitated by section 612(a)(18)(B) when determining the
amount that a State received for the preceding year.”

In light of our pending hearing request, and agreement by ED, at least on a matter of
policy, that the impact from failing to meet MOE should be a one-time event, the additional
delay seems warranted. In the most basic terms, South Carolina simply needs time to plan if
these funds are reduced by over $36 million. With a hearing request pending before the
Secretary, we believe that it is premature for the SCDE to seek those additional funds from some
yet to be identified source to help make up for the loss of federal funding.
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Deputy Secretary Miller
March 16, 2012
Page 2

When I took office in January 2011, I inherited an educational budget that was over $70
million short in state funding to support IDEA maintenance of effort. Ihope you recognize that
since that time, we restored over $70 million in state funding to provide educational services to
children with disabilities. We have worked tirelessly to provide the level of financial support
required and needed for children and to ensure that in future years those funds remain in place.

Thank you for your consideration of this request to delay the reduction of funds for an
additional year. 1f you have any questions regarding this request please contact Shelly Kelly,
General Counsel at 803-734-8218.

Sincerely,

T
Mick Zais. Ph.D.
State Superintendent of Education

Cc: Members, South Carolina Federal Delegation
The Honorable Nikki R. Haley, Governor
The Honorable Robert W. Harrell, Jr.. Speaker, South Carolina House of Representatives
The Honorable John E. Courson, Senate President Pro Tempore
The Honorable Hugh K. Leatherman, Sr., Chairman, Senate Finance Committee
The Honorable W. Brian White, Chairman, House Ways and Means Committee
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Letter dated April 5, 2012, to South Carolina South Carolina State
Superintendent of Education Mitchell (Mick) Zais from Anthony W.
Miller, Deputy Secretary, U.S. Department of Education
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UNITED STATES DEPARTMENT OF EDUCATION
THE TEPUTY SECRETARY
Apnl 5, 2012

Honorable Mick Zais, Ph.D.

State Superintendent of Education

South Carclina Department of Education
429 Senate Street

Columbia, South Carolina 29201

Dear Superintendent Zais:

This responds to your March 16, 2012, Tetter i which you requested that the U.S. Deparunent of
Education delay the planned reduction in the State of South Carclina's section 611 zllocation
under the Individuals with Diszbilities Education Act (IDEA). You requested that the reduction
bz delsved from October 1, 2012, 10 October 1, 2013, and indicated that the State needs time to
plan for this reduction. You zlso mentioned the pending matter before the Secretary in which
South Carolina is seeking a hearing on Assistant Secretary Posny’s and my decision to grant a
partial, rather than a full, waiver to the State.

We are sensitive to the budget concerns that vou raised in your letter and note that the State may
not be prepared to tzke action to address the [oss in IDEA dollars untl the underlving legal
13sues are resolved. However, the Office of Specizl Educztion and Rehabilitative Services
(OSERS) already delayed the reduction from July 1. 2011, to October 1. 2012." In zdditon.
because we cannot anticipate when the Office of the Sceretary’s deliberations in this matter will
conclude.” and having already celayed the reduction crce, we believe it is in the best interests of
students with disabilities for the State to prepare now for a reduction in Federal aid beginning on
October 1, 2012. As such, we intend 10 procuzd with the reduction in the State’s aﬂotmert on
October 1. 2012, absem a countervailing decision from the Secretary in the interim.’

We will continue to provide echnical assistance to the State as it works through this issue,

Sincerely,
Mhonv W. Miller

'In ber August 9, 2011, letter to you, Assistant Secretary Alexa Posny delayed the reduction for
neari‘y fourteer months specifically in orcer to provide the State time to plan
2 The Office of the Secretary’s revicw is distinet and separate from OSERS. OSERS and the
Ofﬁce of the Deputy Secretary are not. and cannot be, privy to those deliberations.

*Ifthe Secretary were to grant the State’s request for a hearing. we would reconsider whether to
delay the planned reduction.

400 MARYLAND AVE. S.W.. WASHINGTON. DC 20202

www od gov
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Attachment 10:

Chart: Fiscal Year Allocations For Preschool Grants-Individuals
With Disabilities Education Act-Part B, Section 619-Table 11
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Attachment 11:

Letter dated June 13, 2012, to South Carolina South Carolina State
Superintendent of Education Mitchell (Mick) Zais from Anthony W.
Miller, Deputy Secretary, U.S. Department of Education
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Attachment 12:

Letter dated June 16, 2011, to Dr. Bill East, Executive Director,
National Association of State Directors of Special Education, Inc.
from Melody Musgrove, Director, Office of Special Education
Program, U.S. Department of Education



UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF SPECIAL EDUCATION A EHABILITATIVE SERVICES
N 16

Dr. Bill East, Executive Director

National Association of State Directors of
Special Education, Inc.

1800 Diagonal Road, Suite 320

Alexandria, Virginia 22314

Dear Dr. East:

I'am writing in response to your letter to me dated February 17. 2011, requesting a written
response 1o your question about the local educational agency (ILEA) maintenance of effort
(MOE) requirement in 34 CFR §300 203(b).

In your letter, you ask about the following scenano:

An LEA fails to mecet their maintenance of effort. As a result, the LEA pays the
State educational agency (SEA) an amount cqual to the shortage. The SEA then
returns the money to the U.S. Department of Education.

Questien: In determining the base amount that the LEA must spend the following year,
do they maintain the base amount from the previous vear, or reset the base amount to
reflect the lower amount actually spent the previous year?

Under section 613(a)23(A)(111) of the Individuals with Disabilities Education Act (IDEA) and 34
CFR §300.203(2). except as provided in 34 CFR §§300.204 and 300.205, funds provided to an
LEA uncer Part B of the [DEA mus: not be used 1o reduce the level of expenditures for the
education of children with disabilities made by the LEA below the level of those expenditures
tor the preceding fiscal year. While the IDEA does not contain a specific provision that
addresses the circumsiance you raise with respect to LEAs'. the Department must rely on the
plain language of the statute and regulation with regard to the level of expenditures, which
provide that an LEA may not reduce its level of expenditures for the education of children with
disabilitics "below the level of those expenditures for the preceding fiscal vear.” See section

O a2 A and 54 CFR §300.203(a), Under this language. the LEA, in the {iscal vear
immediately following the fiscal vear in which 1t failed o maintain effort, is obligated 1o expend
no less than the amount it expended in the prior fiseal vear for the education of children with
disabilitics from cither local funds only. or from State and local funds. It is not obligated to
expend at least the amount it expended in the last fiscal vear for which it met the maintenance of

b With respect to State- level maintenance of financial support, the IDEA specifically addresses what level of suppont
the State must maintain in a year following a year in which the State fads to marntain its required level of support,
Section 61260(18)(12) provides that the State’s level of support remains the level “that would have been required in
the absence of "the fatlure to maintan suppon

400 MARYLAND AVE. S W., WASHINGTON, DC 20202.2600
www ed gov
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Page 2 - Dr. Bill East, Executive Director

=

effort requirement. In other words, each year’s LEA maintenance of effort obligation is based on
the actual amount expendec in the immediare prior fiscal year.

As your question assumes, in the event that an LEA fails to maintain its required level of effort,
the SEA must pay the Department, from non-Federal funds or funds for which accountability to
the Federal Government is not required, the difference between the amount of local, or State and
local, funds the LEA should have expended and the amount that it did expend. The SEA may
then seek to recoup from the LEA, tfrom non-Federal funds or funds for which accountability to
the Federal Government is not required. the amount by which the LEA did not maintain effort.
Whether the SEA seeks recovery of those funds from the 1. FA is a matter of State discretion.

Based on section 607(¢) of the IDEA, we are informing you that our response is provided as
informal guidance and is not legally binding, but represents an interpretation by the U.S.

Department of Education of the IDEA in the context of the specific facts presented.

If you have additional questions, please do not hesitate to contact my office.

Melody M
Director
Oftice of Special Education Programs
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Attachment 13:

Letter dated April 4, 2012, to Kathleen Boundy, Center for Law and
Education from Alexa Posny, Assistant Secretary, Office of Special
Education and Rehabilitative Services, U.S. Department of Education
and Melody Musgrove, Director, Office of Special Education
Program, U.S. Department of Education



UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

Ms. Kathleen Boundy

Center for Law and Education APR 4 2002
99 Chauncy Street

Suite 700

Boston, MA 02111

Dear Ms. Boundy:

Thus letter is in response to your letter of August 17, 2011, regarding the local maintenance of
effort requirement in section 613(a)(2)(A)iii), (B) and (C) of the Individuals with Disabilities
Education Act (IDEA) and our response on June 16, 2011, to a question raised by Dr. Bill East,
Executive Director of the National Association of State Directors of Special Education. This
earlier correspondence concerned the level of effort required of a local educational agency
(LEA) in the year after it fails to maintain effort under section 613(a)2)(A)(iii), (B) and (C) of
the IDEA. In our June 16™ letter to Dr. East, the Department stated that, in the absence of an
explicit alternative rule, an LEA would be obligated only to meet a level of effort equal to the
amount it expended in the prior year, even if it had not maintained effort in the prior year. After
further review, we have determined that the level of effort that an LEA must meet in the year
after it fails to maintain effort is the level of effort that it should have met in the prior year, and
not the LEA’s actual expenditures. We are, therefore, withdrawing the letter to Dr. East.

LEAs, at a minimum, should not reduce their level of financial support for the education of
children with disabilities, except as permitted in section 613(a)(2)(B) and (C), so that they can
continue to meet their obligations to provide the special education and related services that
children with disabilities need to receive a free appropriate public education.

Based on section 607(d) of the IDEA, we are informing you that our response is provided as
informal guidance and is not legally binding, but represents the interpretation by the U.S.
Department of Education of the IDEA in the context of the specific facts presented. The
Department intends to seek comments from the public on this issue.

Thank you for your views on the letter of June 16, 2011 to Dr. East. We appreciate your
thoughtful comments, and your desire to improve the education of children with disabilities.

Sincerely,

Cutego

Alexa Posny, Ph.D.
Assistant Secretary

Office of Special Education and Office of Special Education Programs
Rehabilitative Services

400 MARYLAND AVE. S.W., WASHINGTON, DC 20202-2600
www.ed.gov
The Department of Education’s mission is to promote student achievement and preparation for global competitiveness by
fostering educational excellence and ensuring equal access.
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Attachment 14:

Department of Education Special Education Fiscal Year 2013 Budget
Request



Department of Education
SPECIAL EDUCATION

Fiscal Year 2013 Budget Request
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SPECIAL EDUCATION

For carrying out the Individuals with Disabilities Education Act ("IDEA’) and the Special

Qlympics Sport and Empowerment Act of 2004, [$12.647.066,0001 $12.687.307.000, of which

[$3,115,716,000] $2.289.108.000 shall become available on July 1, [2012] 2013, and shall
remain available through September 30, [2013] 2014. and of which [$9,283,383,000]

$10.124.103.000 shall become available on October 1, [2012] 2013, and shall remain available

through September 30, [2013] 2014, for academic year [2012-2013] 2013-2014: - Provided.
That the amount for section 611(b)(2) of the IDEA shall be equal to the lesser of the amount
available for that activity during fiscal year [2011] 2012, increased by the amount of inflation as
specified in section 618(d){2}(B) of the IDEA, or the percent change in the funds appropriated
under section 611(i) of the IDEA, but not less than the amount for that activity during fiscal year

[2011] 2012: # Provided further, That the Secretary shall, without reqard to section 611(d) of the

IDEA_ distribute o all other States (as that term is defined in section 611(a)(23). subject to the

third proviso, any amount by which a State's allocation under section 811(d}. from funds

appropriated under this heading, is reduced under section §12{a){(18)(B). according fo the

icllowing: 85 percent on the basis of the States' relative populations of children aged 3 through

21 who are of the same age as children with disabilities for whom the State ensures the

availability of a free appropriate public education under this part. and 15 percert to States on

the basis of the States' refative populations of those children who are living in poverty: °

Provided further, That the Secretary may not distribute any funds under the previous proviso to

any State whose reduction in allocation from funds appropriated under this heading made funds

available for such a distribution: * Provided further, That the States shall allocate such funds

distributed under the second proviso to local educational agencies in accordance with section

611(f); ° Provided further, That the amount by which a State's allocation under section 611{(d} of

the IDEA is reduced under section 612{a}{18)(B) and the amounts distributed to States under
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the previous provisos in fiscal vear 2012 or any subsequent vear shall not be considered in

calculating the awards under section 611(d) for fiscal vear 2013 or for any subsegquent fiscal

years: © Provided further. That the Secretary may, notwithstanding section 643(e)(1) of the

IDEA, reserve up to $2,710.000 of the amount provided under section 644 for incentive grants

to States to carry out section 635(c): * Provided further. that funds made available for the

Special Olympics Sport and Empowermeant Act of 2004 may be used to support expenses

associated with the Special Olympics National and World Games: £ Provided furiher. That

[52,000,000] $30.000.000 to remain available for obligation through September 30, [2013]

2014, shall be for competitive grants to States. incentive payments. and related activities [aimed

at improving the outcomes of children receiving Supplemental Security Income {SSI) and their

families, which may include competitive grants to States]as may be necessary to improve the
P g p

provision and coordination of services and supports for Supplemental Security Income {SSh)

child recipients and their families or households in order to achieve improved [health status]

outcomes, including both physical and emotional health, [and] education and post-school

outcomes, [including completion of] such as completing pestsecondary education and ioh

fraining and obtaining employment, [and to improve services and supports to the families or

households of the SSI child recipient, such as education and job training for the parents] that

may resuit in long-term improvements in the S8 child recipient's economic self-sufficiency; ©

Provided further, That States may award subgrants for a portion of the funds to other public and

private, non-profit entities™;_Provided further_ That not to exceed $15.000.000 of amounts

provided in the eighth proviso may be used for performance-based awards for Pay for Success

projects: ' Provided further, That, with respect to the previous proviso. any funds obligated for

such projects shall remain available for disbursement until expended. notwithstanding

31 U.8.C. 1552(a): ' Provided further. That. with respect to the tenth proviso. any deobligated
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funds from such projects shall immediately be available for section 611 of the IDEA.

(Department of Education Appropriations Act, 2012)

NOTE

Each language provision that is followed by a footnote raference is explainad in the Analysis of Language
~rovisions and Changes document which follows the appropriation larguace.

000081



SPECIAL EDUCATION

Analysis of Language Provisions and Changes

Language Provision

Explanation

- [$12,647,066.000] $12.687.307.000, of
which [$3,115,716,000] $2.289,108.000 shall
bacome available on July 1, [2012] 2013, and
shall remain availabla through September 30,
201312014, and of which [$9,283,383,000]
$10.124.103.000 shall become available on
October 1, {20121 2013, and shall remain
available through September 30, [2013]
2014, for academic year [2012-2013] 2013-
2014:

This language provides for funds to be
appropnrated on a forward-funded basis for a
portion of the Grants to States program, and
all of the Preschool Grants and Grants for
Infants and Families programs. The
fanguage also provides that a portion of the
Grants to States funds be available in an
advance appropriation that becomes
available for obligation on October 1 of the
fiscal year following the year of the
appropriation.

< Provided, That the amount for section
511{b}(2) of the IDEA shall b2 equal to the
lesser of the amount available for that activity
during fiscal year [2011] 2012, increasead by
the amount of inflation as specified in section
519(d}(2)(B) of the IDEA, or the percent
change in the funds appropriated under
section 611(i) of the IDEA, but not less than
the amount for that activity during fiscal year
[2011] 2612

This language limits the amount of funds
required to be transferred to the Depariment
of the Interior under the Grants to States
program to the lesser of an amount equal to
the amount transferred to the Department of
the Interior in 2012 plus inflation or the
percent change in the appropriation for the
Grants to States program. This language
also clarifies that in the event of a decrease
or no change in the appropriation for the
Grants to States program, the amount of
funds required to be transferred to the
Depariment of the Interior remains level with
the amount they received under the fiscal
year 2012 appropriation.
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Language Provision

Explanation

< Provided further. That the Secretary shall.
without regard to section 611(d) of the IDEA,
distribute to all other States (as that term is
defined in section 511(g)(2)). subject to the
third proviso. any amount by which a State’s
allocation under section 611{d}). from funds
appropriated under this heading. is reduced
under section 612(a){(18)(B), according {o the
followinga: 85 percent on the basis of the
Siates’ relative populations of children aged
3 through 21 who are of the seme age as
children with disabilities for whom the State
ensures the availahility of a free appropriate
public education under this part. and 15
percent to Siates on the basis of the States’
relative populations of those children who are
living in poverty:

This ianguage authorizes the Department to
reallocate funds that are reduced from a
State's award as a result of a failure to meet
the maintenance of financial support
requirements of section 612 of the IDEA and
requires that those funds be distributed to
other States on the basis of their relative
populations of children in the age ranges for
which a State ensures a free appropriate
public education and those children living in
poverty.

* Provided further, That the Secretary may
not distribute any funds under the previous
proviso to any State whose reduction in
allocation from funds appropriated under this
heading made funds available for such a
distribution:

This language ensures that any State
receiving a reduction in their section 611
allocation as a result of not meeting the
maintenance of financial support
requirements of section 612 of the IDEA
does not receive funds redistributed as a
result of another State’s failure to meet those
same requiremenis.

: Provided further, That the States shall
allocate such funds distributed under the
second proviso to local educational agencies
in_accordance with section 871 1(f):

This language requires States to distribute
the funds received under the second proviso
to local educational agencies without
reserving a portion of those funds for State-
level activities.
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= Provided further, That the amount by which
a State's allocation under section 811(d) of
the IDEA is reduced under section
512(a)(18)B) and the amounts distributed to
States under the previous provisos in fiscal
year 2012 or any subsequent yvear shall not
be considered in calculating the awards
under section 611(d) for fiscal year 2013 or
for any subsequent fiscal vears:

This language allows the Department to
calculate a State’s allocation under section
£11{d) in future years without ragard to
reductions in awards made as a result of a
failure to meet the maintenance of financial
support requirements in section 612. This
language miligates the potential long-term
impact of one-time reductions in awards.

: Provided further, That the Secretary may.
notwithstanding section 643(e¥{(1) of the
IDEA, reserve up t0 $2.710.000 of the
amount provided under section 644 for
incentive grants {o Siates to carry out section

B835(¢c):

This language permits the Secretary to use
up to $2,710,000 of the funds appropriated
for Part C of the IDEA for incentive grants for
States to serve children 3 years of age until
entrance into elementary school.

= Provided further. That funds made available

for the Special Olympics Sport and
Empowerment Act of 2004 may be used to
supporl expenses associated with the
Special Olympics National and World
GCames:

This language authorizes funds made
available for the Special Olympics Sports and
Empowerment Act of 2004 o be used o
support expenses associated with Special
Olympics National and World games.
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Explanation

= Provided further, That [$2,000,000]
$30.000.000, to remain available for
obligation through September 30, [2013]
2014, shall be for competitive grants to
States. incentive pavments. and

related activities [aimed at improving the
outcomes of children receiving Supplemental
Security Income (8S1) and their families,
which may include competitive grants to
States] as may be necessary {o improve the
provision and coordination of services and
supports for Supplemental Security Income
(881] child recipients and their families or
households in order to achieve improved
[health status] outcomes, including both
physical and emotional health, [and]
education and post-school outcomes,
[including completion of] such as

completing postsecondary education and job
training and gbtaining employment, [and to
improve sarvices and supports o the families
or households of the S3I child recipient, such
as education and job training for the parents]
that may result in long-term improvements in
the SSI child recipient's economic self-
sufficiency:

This language designates $30,000.000 for
competitive grants to States, incentive
payments, and related activities to improve
the education and employment ocuicomes of
SS1 child recipients through the provision and
coordination of services and supports for 8§
child recipients and their families or
houssholds. The language would also make
these funds available through Septambaer 30,
2014,

~ Provided further, That States may award
subgranis for a portion of the funds to other
public and private, non-profit entities

This language allows States to award as
subgrants to private and public, non-profit
entities a portion of the competitive awards
authorized in the eighth proviso.

~1_ Provided further, That not to exceed
$15.000.000 of amounts provided in the
eighth proviso may be used for performance-
based awards for Pay for Success projects:

This language permits the Secretary to use
up to $15,000,000 of the funds provided for
the activities directed at Supplemental
Security Income children recipients and their
families for performance-based awards under
the Pay for Success program.
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Language Provision

Explanation

- Provided further, That, with respect o the
previous proviso. any funds obligated for
such projects shall remain available for
dishursement until expended.
notwithstanding 31 U.8.C. 1552(a):

This language permits funds designated by
the Secretary for the Pay for Success
projacts to remain available until expended.

~ Provided further, That, with respect to the
tenth proviso. any deobligated funds from
such projects shall immediately be available
for section 511 of the IDEA.

This language requires any deobligated
funds of the Pay for Success projecis to be
allocated through the Special Education
Grants to States program.
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