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PATRICIA L. HARRISON
ATTORNEY AT LAW
&1 HOLLY STREET
COLUMBIA, SOUTH CARCLINA 28R0S

TELERHONE {803) 28G-2017 FaX (803) 2582213
6 April, 2007
VIAFAX ﬁ.ﬂmﬁjﬂ@
Robert Kerr, CPA APR ¢ ¢ 2007
South Carolina Department of Health and Human Services
PO Box 8206 Department of Health & Human Services
Columbia, South Carolina 29202 QFFICE OF THE DIRECTOR

"RE: Brook Waddle
Dear Robbie:

I was very sorTy to hear that you will be leaving HHS. I was hopeful that we were making
progress in holding DDSN accountabie. This letter is being sent to request your assistance in
moving Brock Waddle out of MUSC, which is located four hours away from Brook’s bome
community in Landrum. Brook is nineteen years old. She has been in various hospitals after a
car accident in September 2005, except for an interim stay at Shepherd Center in Atlanta. Brook
has been diagnosed as having tracheotomy complications, quadriplegia and a decubitus ulcer.
The hospital feels that she is ready for discharge. Brook’s full treatment team agrees that she can
be served in the community with proper supports. Although Brook is over cighteen and her
parents have no legal obligation to provide support, they want Brook to move into their home and
they are willing to assist with her services.

Brook qualifies for the HASCI waiver and she was informed by DDSN that she had been
awarded a HASCI slot.! She is in need of waiver services, such as respite and environmental

' You may or may not be aware that band payments for waiver services made for

residents of Spartanburg County are paid to the Charles Lea Center, a private corporation. That
is a primary reason for the-lack of competition - and for higher costs for Medicaid waiver
services. Imagine if all Medicaid hospital payments in Richland County were made to
Providence, and other hospitals in the area would have to contract for services through
Providence, No band payments are paid to the Spartanburg County Board of Disabilities and
Special Needs, which is a public entity whose board is appointed by Governor Sanford. All band
payments in the county are paid to the Chatles Lea Center, a private corporation with a self-
appointed board of directors. DDSN allows the Charles Lea Center to provide both services and
service coordination (targeted case management). Other providers in Spartanburg County are
prohibited by DDSN from providing both service coordination and other services. This
preferential ireatment has resulted in a lack of choice to providers and a lack of competition.
Time will tzil whether it constitutes a violation of federal anti-trust laws, What is even more

CERTIFIED SPECIALIST IN ESTATE PLANNING AND PROBATE LAW

04/06/2007 11:12AM
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PROTECTION AND
ADVOCA

PEOPLE WIilH

. DISABILITIES, IRC.
The Protection and Advocacy System for South Caroling

PRESS RELEASE

FOR IMMEDIATE RELEASE

April 5, 2007

CONTACT: Gloria M. Prevost, 782.0639 (extension 213)
pravost@protectionandadvocacy-sc.org

LAWSUIT WANTS DDSN TO FOLLOW STATE LAW AND MAKE RULES

Columbia, SC—April 5, 2007--Eleven individuals and the statewide organization
representing people with disabilities have sued the Department of Disabilities and
Special Needs (DDSN) to require the agency to promulgate formal rules about its
policies and procedures. Protection and Advocacy for People with Disabilities, Inc.
(P&A) says that DDSN does not comply with Sout
Act (APA), which governs agency rule-making.

Steve Hamm, a lawyer for the plaintiffs, said, "DDSN completely ignores the APA's
requirements that agencies have public rules and rule-making procedures, DDSN does
not have regulations about important issues like eligibility and appeal procedures. The
APA is designed to give the public and the General Assembly a say in making agency
policy.”

Gloria Prevost, executive director of P&A, stated, “Family members of people with
disabllities don't understand why other agencies have rules and DDSN doesn't, They
want to have a voice in the development of agency policies such as eligibility.”

DDSN is one of South Carolina’s largest agencies, with a budget of $167,592,550 for
the 2007 fiscal year. The agency serves over 27,000 people with mental retardation
and. related disabilities, autism, and head and spinal cord injuries in residential and
community-based programs.

Hamm'’s firm, Richardson Plowden Carpenter & Robinson, is representing the plaintiffs
pro bono. “This is a very important legal issue that affects thousands of people,”
Hamm said. “We are happy to assist P&A and some of the many Iindividuals frustrated
by DDSN's refusal to follow the faw.”

For more information about PRA please visit www. protectionandadv
# # #

0u/06/2007 11:12AM
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND CIVIL ACTION NO.:
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Disabilities, Inc, MJB on behalf of and as
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and as gnardian of F.C., DP on behalf of
and as guardian of C.M.D., KF and SF on
behslf of and as next friend of A.F,, JH on
behalf of and as next friend of A.J., GM on

. behalf of and as next friend of EM., MM on
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 PLAINTIFFS,

11035
gnHd S

V.

South Carolina Department of Disabilities -
and Special Needs, Dr, Stanley I. Butkus,
in his official capacity as Director of the
South Caroline Department of Disabilities
and Spocial Needs, and Edythe Dove, Mary
Katherine Bagual, Ronald Forrest, John
Vanghn, Dr. Otis Speight, W, Robert
Harrell as Commissioners of the South
Cerolina Department of Disabilities and
Special Needs. -

DEFENDANTS,

Plaintiffs would respectfully show unto the Cowrt:
PAR D, ON
1. That Plaintiff Protection and Advocacy for People with Disabilities, Inc.
(hereinafier “P&A”) is a private, non-profit corporation established pursuant to Federal and State

law to protect and advocate for the rights of people with disabilities -in the State of South

0470672007 11:12AM
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Carolina, including individuals eligible for or receiving services from SCDDSN. P&A
represents individuals and their families who receive some services from or seek appropriate
services from SCDDSN.

2. That individual Plaintiffs are citizens and residents of the State of South Carolina
who have need for services from Defendant South Carolina Department of Disabilities and
Special Neods (pereinafier “SCDDSN).  Due to the highly personal nature of the facts
surroupding their claims and due to their fear of retaliation by Defendant, Plaintiffs will be
o+ jdentified in ‘this Complaint by their initials only: ‘Additionally, any reference to-his or her,
herein, is pot en-indication of auy vﬁwﬁmﬂ gender.

3. That Defendant SCDDSN is a state agency created by and operating through the
authority of the South Carolina General Assembly, pursuznt to 8. C. Code Ann. 8§ 44-20-10 et
seq. with the stated purpose of “[having] authority OVer all of the state's services and programs
for the treatment and training of persons with roental retardation, related disabilities, head
injuries, and spinal cord injuries.” 8.C. Code Aun. § 44-20-240,

4, That Defendant Dr. Stanley Butkus is the duly appointed Director of defendant
SCDDSN, and in such capacity has virtually unfettered and’ nonreviewable authority over
decisions affecting thousends of citizens of this Stats, .

3. The Defendants Edythe Dove, Mary Katherine Bagnal, Ronald Forrest, John
Vaughn, Dr. Otis Speight, W.. Robert Harrell as .Commissioners of the South Carolina
Depariment of Disabilities and Special Needs, are charged with Pa statutory duty to determine
the policy and ?maﬁmﬁm Rm&m.mosm governing the operation of the departrent {SCDDSN] and

the employment of professional staff and personnel.

0470672007 11:12AM
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6. That pursuant to the South Carolina Administrative Procedures Act (APA), S.C.
Code Ann. 1-23-10 ef seq. and SCDDSN’s enabling statute (5.C. Code Ann. 44-20-10 et seq.}
SCDDSN is statutorily required to promulgate regulations. Additionally, the APA was intended
to provide a standardized process m or all public agencies 1o. formulate rules in order to obtain
public comment .Ea to provide access 8 agencies’ operations as well as an avenue for appellate
review of administrative decisions.

7. That SCDDSN has never promulgated regulations regarding issues of critical

- chBesT to applicants and g@ﬁd&a services; including but not Bmited to eligibility for-its"
services; appeal procedures; standards for the operation of its residential programs; procedures
for its Humean Rights Committees; and standards for research on human subjects.

8. . ‘That SCDDSN’s failure to comply with the requirements of the APA has resulted
in South Carolina citizens and entities being unablé to seek information about its policies in the
South Carolina Administrative Code, uneble 0 determine their rights to receive or dispute
SCDDSN decisions, and participate in the rule-making process as intended by the APA.

9. That the individual Plaintiffs have been, are being and will continue to be harmed
as the direct result of said deficiencies, through denial of services, inadequate services and
unequal availability and quality of services, and lack of an appropriate grisvance procedure; all
of which affect their health, safety, well-being, their right to live and participate in their
nanuuﬁ_&am and their ability to enjoy typical- fifestyles.

10. * That Plaintiff P&A has been, and will continue o be, injured by angaﬁ,
failure to promulgate regulations in that it bas and will continue to repeatedly expend time and

resources attempting to determine and enforce rights of developmentally disabled persons

0470672007 11:12AM
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without access to any meaningful or a.umoaassn rules or regulations regarding eligibility and
services, and with no access to judicial review of decisions affecting its clients.

11, | That this Court has jurisdiction to declare, rights, mﬁn_.u“ and other legal relstions
and to grant injunctive and other relief pursuant to the South Carolina ‘Uniform Declaratory
Judgment Act, S.C. Code Ann. §§ 15-53-10, ef seq., by ordering Defendant to promulgate
regulations concerning its operation and services, a5 more fully set forth in this complaint,

- BACKGROUND FACTS

12. - The- allegations of all preceding paragraphs- are-incorporated @ ift repeated
verbatim herein. .

13.  Plaintiff P&A has been, and will continue to be, injured by SCDDSN's failure to
promulgate regulations in that it has and will continue o repeatedly expend time and resources
attempting to determine and enforce rights of developmentally disabled persons without access
to any meaningful or na.owcam..zo rules or regulations regarding .nmmm_ummd. and services, and with
no access to ugmnﬁ review of nnommmoﬁ_ wm,oocbm its clients.

.3. 1.B. is a resident of a facility for people with developroental disabilities and has
been a SCDDSN clicot for many years. His disabilities include a tendency towards solf-
destructive and aggressive behaviors. The fecility, defined as a Community Training Home II
(*CTH II") by SCDDSN, included in his care plan that he would be provided with services of a
psychologist-to’ develop-a “Behavior Support Plan (BSP)”. BSPs are designed to provide the
resident staff with specific target behavior identification along with cffective prevention ﬁa_
jnserventions tailored to the needs of the. individual client, They are an integral part of effective
services and are required to %oo the individual's skills in order 1o increase independence and

mintmize self-injury and injuries to other clients and staff. However, for over a year while J.B.

0u/06/2007 11:12AM °
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lived in the supervised facility, SCDDSN failed to develop 2 BSP, _%wu_ﬂn repeated efforts by
P&A and 1.B.’s family.

' 15. BSPs are critically important to the recipients of services and to the service
providers. However, SCDDSN has never promulgated regulations regarding their process or
componéits nor has SCDDSN promulgated regulations for the operation of these CTH Il homes.
instead, SCDDSN implements intemal directives to serve as a guide in jmplementing BSPs.
Pursuant to SCDDSN intemal directives, BSPs must be approved by 2 Human Rights Committee

~{HRC). See S.C.' Code of Laws § 44-26-70 (mandating-the establishment of Human Rights- -
Committees), The role of the HRCs is to safegnard and protect the rights of people receiving
services and 1o ensure that individuals are treated with dignity and respect in the full recognition
of their dmwﬁ However, HRCs do not have the authority to order that a BSP be developed
within a certain time frame a8 SCDDSN has not promulgated any regulations regarding the
membetship, jurisdiction, or procedures of HRCs.

16.  During the fime that J.B. went without any BSP in place, J.B. suffercd increased
aggressivensss and self-destructive behavior. Not only did he pose 2 danger of harm to himself,
but staff and other clients were al increased risk as well. Although J.B.’s family and P&A
worked for over a year to get a BSP for J.B, their efforts were met with limited success as no
regulation exists to provide & method 10 appeal the failure to develop or implement a BSP. J. B,
and others like him, are and. will continue to.be subjected to this type of arbitrary failure and
refusal to provide a proper level of services unless and until SCDDSN is forced to promulgate
and adhere to regulations, with the availability of judicial review.

17.  P.B. is a person who has mental retardation residing in & supervised apartment

(*SLP I} funded by SCDDSN. Without prior notice to P.B.’s gnardian or other persons

0470672007 11:12AM
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gé& 98;2. gervices across the state, SCDDSN implemented a change in policy vﬁ_ﬂoamaw
nwEEwgm P.B.’s eligibility to receive the adult companion mngomm which SCDDSN had
provided for many years prior to this change of policy. In addition, without notice to guardians
ot family members, SCDDSN changed the standards for supervision of the program, so that 24
hours a day on-site supervision is not provided to P.B. and other persons living in SLP I settings
as wes required when P.B. was admitted to the program. P.B. was subsequently left
mmsupervised at a public fair. PB.'s puardian reported this neglect to the Scuth Carolina

- Department’ of Social Services afer” the SCDDSN' privaté/contract provider refused to do so.
SCDDSN has not promulgated any regulations with regard 8 operation of SLPs. Regulations are
needed to establish standards for supervision, reporting procedures, an appeals process to
challenge decisions of the SCDDSN end procedures for the operation of an independent HRC.

18. SCDDSN's failure to promulgate regulations has resulied in P.B. incurring

significant legal expenses to protect his services. Promulgation of regulations by Defendant
would provide P.B., his family and others like him with meaningful participation into the
rulexnsking process, access to information about the agency’s rules and eligibility requirements
as well a3 standards for particuler services, and ensure that services are provided uniformly and
fairly throughovut the state.

' 19. F.C. is a minor child who lives with his parcuts. F.C. has a long history of
hospitalizations and treatment, as his parents have tried desperately- to find the right kind of heip-
for him. Experts bave concluded that F.C. has Aspexger's Disorder, as well as Attention Deficit
Hyperactivity Disorder (ADHD) and other diagnoses. Asperger's Disorder is a developmental
disability (not a mental iliness), classified in the Diagnostic and Statistical Mamual (DSM-IV).

under “Pervasive Developmental Disorders”. It is characterized by symptons such as

0470672007 11:12AM
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jmpairment in the use of nonverbal behaviors to regulate social interaction, apparently inflexible
adherence to sposific, nonfunctional reutines of rituals, and severe and sustained impairment in
social interaction. Likewise, F.C.; who has severe developmenmal delays including emotional
and social deficits, is wmable to socialize effectively, E_w difficultly understanding nonverbal
social and other cues, is unable to finction effectively in many school and home situations, and
requires specialized training and habilitation.
. 20, F.C.'s mother contacted SCDDSN and attempted t0 have F.C. evaluated for
. gervices, However, SCDDSN refused t6 evaluate F.C. seatitig that SCODSN doed not Fecoghide
the diaghosts of Asperger’s as criteria for cligibility for services. SCDDSN denied services to
F.C. despite the fact that Asperger’s is very similar to Autism, a condition that SCDDSN does
serve, and despite that South Carolina statutory law requires that Defendant SCDDSN weat
individuals with mental retardation and “related disabilities”, See 8.C. Code Ann. § 44-20-240.
.21, The Department of Mental Health and the Continmim of Care for Emotionally
Distarbed Children have provided some services to assist F.C., but due to their lack of expertise
in the treatment of developmenal disorders mﬁw as Autism and Asperger’s, thesé services have
not and cannot adequately address the needs of F.C. As a result, F.C. remains in dapger of
institutionalization due to a lack of appropriate long-term services, which could and should be
provided by SCDDSN as the m_mws&. charged by law with serving people of all ages who have
developmental disorders.
92.  Neither the standards for eligibility and receipt of SCDDSN services nor the
grievance process have been subjected to review by the public or the ‘General Assembly,
SCDDSN bas no regulation or cleasly established procedures for appealing the deniel of services

10 an internal or extornal hearing officer. Consequently, F C. and his farily have no meaningful

04/06/2007 11:12AM
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access to standards used 8 determine to which services he may be entitled, ¥.C. and his family
have no avenue for appealing any SCDDSN determination regarding services provided, or not,
by SCDDSN. Promulgation of regulations by Defendant would provide F.C., his family and
others like him with meaningfu} participation into the rulemaking process, access to information
about the ageney’s rules and eligibility requiremnents as well as standards for particular services,
and ensure that services are provided uniformly and faixly throughout the state. ‘Promulgation of
regulations would also provide individuals such as F.C. and his family with a process for
aceessing the-courts to obtain-a decision-by a neutral third party-where SCDDSN’s wiction fail o -
conform to the W@znna?

23, C.MD. is an adult residing in a group wan. hﬁ&n@ by SCDDSN which is
clessified as 8 CTH II home. Funds for the purchase of this residence were provided by
SCDDSN aod the South Carofina Housing Trust Fusd. C.M.D. disputes the method used o’
calculate her rental payment to the CTH I home. SCDDSN has failed to promulgate regulations
for the establishment of rent cherged to residents of SCDDSN CTH II funded residences. In
addition, SCDDSN has failed to proxmulgate regulations for the release “of records and
investigations to victims of abuse, neglect and exploftation and has denied C.M.D.’s brother and
guardian access to records regarding abuse and neglect of C.M.D, Promulgation of regulations
by Defendant would provide CM.D., his family and others like him with meaningful
participation into-the rulemaking process, acoess to information about-the agency's tules and-
eligibility requirements as well as standards for particular services, and ensure that services are
provided uniformly and fairly throughout the state. Prorculgation of regulations would also

provide individuals such as CM.D. and his family with a process for accessing the courts to

0470672007 11:12AM
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obtain a decision by a peutral third party where SCDDSN’s actions H.»m__ to conform to the
regulation.

24. Plainiiff A.F., age 19, lives with his parents and natural guardiens, K.F. and S.F.
AF. has been diagnosed with and treated for many years for severe developmental disabilities,
including Asperger’s Syndrome and Pervasive Developmental Disorder. As the result of his
developmental disorders, he has extreme diffculty with social interaction and adaptation, with
independent living skills, and with Jearning. He has become increasingly aggressive and difficult
£ B parents €0 hanidle, 6 th poirit thal it hés bicoié Elear that, withott Sppropiiate BIppoIt”
services, his parents will be forced to place hir in a residential care facility, Despite A.F.'s
critical and obvious need for services, Defendant SCDDSN steadfastly refused to provide
services or. participate in meetings with other- service providers, including the local school
district, local Department of Mental Health Center, and local Department of Juvenile Justice
personnel.

25, Fventually, the Family Cowt in a juvenile justice proceeding ordered SCDDSN to
provide services to AF., who will need services for the rest of his life. However, once AF.
reached the age of cighteen, SCDDSN was no longer obligated under the Court Order to provide
him with services. Recemly, SCDDSN terminated A.F. from services. SCDDSN has not
promulgated any regulations for A.F.s favaily to refer to or for SCDDSN employees to follow,
in making the decision to continue or discontinue servives, or in detenmining what services AF.
would receive if any. There is aiso no avenve for appealing eny SCDDSN determination with
regard 1o denied services. Although SCDDSN has a “grievance process™, this looscly defined

process is subject to change at any time without notice. Neither the standards for eligibility and

0470672007 11:12AM



B4/06/2087 18:39 256-2213 PATRICIA L. HARRISON PAGE 15

receipt of services not the grisvance process have been subjected to review by the public or the
General Assembly.

26.  Promulgation of regulations by Defendant would provide AF., his family and
others like him with meaningful participation into the rulemaking process, access 1o mswonswno_a
about the agency’s rules and eligibility requirements as well wm.mﬁgmm—.%_me. particular services,
and ensure that services are provided uniformly and fairly throughout the state, Promulgation
would also provide individuals such as AF. and his family with a process for accessing the
‘TiFG 16 obtal & decision by a neuttal third party where SCDDSN’S actions il 10’ coiiforn 10
the regulations.

27. Al is a person who has mental retardation and resides in an SLP Il. SCDDSN
has paid for his participation in a workshop program; however, A.J. has been assaulted twice at
the workshop and is fearful of returning to the workshop. SCDDSN has denied AJ. and other
residents of SLP W's eligibility for less expensive adult companion services by changing the
eligibility criteria 10 require A.J. and others like him to attend institutional day programs.
SCDDSN has not promulgated any regulations with regard to the standards for o._ﬁ_vEQ and
receipt of services. SCDDSN has no. regulation or clearly esteblished procedures for appealing
the denial of services to an internal or external hearing officer. - Promulgation of regulations by
Defendant would provide A.J,, his family and others Jike him with meaningful participation into
the rulemeking process, accBss o “information about the agency’s rules and eligibility
requirements as well as standards for particular services, and ensure that services are provided
uniformly and fairly throughout the state.

28. EM. is a long-time client of Defendant SCDDSN. Over the years, EM. has

utilized day services obtained through the use of Medicaid funds administered by Defendant

10
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SCDDSN. E.M. has participated in a .wo,c training program and is employable in the private
sector, albeit in very limited arees. E.M.’s parents have always cared for him in the home, and
thongh EM. is well into adultbood, he is unable, and is unlikely to ever be able, 1o live on his
own. Although EM. and his parents are aware that there is a long waiting list for residential
services ma.mcmr Defendant SCDDSN, they have, for many years, atiempted to have E. Z
placed on a waiting list. Despite the declining health of E.M.’s parents, Defendam SCDDSN for
years refused to place EM, on a weiting Hist for residential placement. In effect, Defendant
SEDDSN -informed E:M. and his family that-unless EM."s needs were “critical” (i.e. e was
facing immediate homelessness) or it he could be shown that he needed residential placement
within twelve months, he could not be placed on any list, E.M.’s parents cven offered to pay for
the difference between EM.’s current funding and the cost of a’ uam_EﬁEw_ placement, .
SCDDSN, however, refused to allow such use of the fands, and failed to provide any explenation
for such refusal or appeal options.

29.  After years of requesting that E.M. be placed on the waiting list, just recently in
late 2006, SCDDSN firally provided GM with a verbal offer of residential placement.
Nevertheless, due to SCDDSN’s failure to promulgate regulations as it is required to do so, EM..
and bis family was not afforded access to eny formal procedure for challenging Defendant’s
waiting list ptocedures or their decisions regarding the use of funds in which Plaintiff EM. had
already been approved. Neither the standards for eligibility and receipt of services, the msu.aﬂ%
governing choice .o». services needed/provided, the waiting list process, nor the grievance process
are subjected to review by the Ecmo_ or the General Assembly. SCDDSN has no regulation or
clearly established procedures for appealing the denial of services; denial of change in services,

or admissicn to or priority on & waiting list 1o an internal or external hearing officer.
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30, EM. end his family were afforded no w<nu:¢. for appealing any SCDDSN
determination regarding services provided, or not, by SCDDSN as no such proceduss exisis.
Promulgation of regulations by Defendant would have provided EM., his family and others like
hirm with meaningful participation into the rulemsking process, access 10 information about the
agency’s rules and eligibility requirements as well as standards for particular scrvices, and ensure
that services ere provided uniformly and fairly throughout the state. Promulgation of regulations
would also provide individuals mgnu. as EM, and his family with a process for accessing the
courty'to obtain a decision by & netral third party whers SCDDSN's actions T4l 1o nou».oqs o
the regulations.

31.  B.JM. has profound mental retardation and was voluntarily admitted o SCDDSN
servicas in 1999. For the next six years, EJM. was subjected to repeated physical and
psychological abuse at a private facility (the “Private or Comtract Provider”) funded by
SCDDEN. Violations of the buman rights of residents of this facility are not reviewed by a
Human Rights Comumittee. operaiod by the county SCODSN Boerd. Instead, SCDODSN allows
the Private or Contract Provider to operate its own Human Rights Committee (HRC). SCDDSN
has not promulgated any regulations with regard to operation of such a conumittee or with regard
to the appeals process to challenge the decision of the Private or Contract Provider's HRC. Thus,
B.J.M. has pot had access to 8 HRC through promulgation.

32.  E.JM.'s mother attempted to-move him to 2 safer facility but- SCDDSN refused to -
do so, even to the point of refusing to permit his guardian to terminate SCDDSN services. As

SCDDSN does not promulgate regulations with regard to eligibility of services or appeals
rights/processes, E.J.M's mother was forced to employ the services of an attorney in order to

acquire the needed services in which E.J.M wag entitled, Only after EJ.M. incurred significent
12
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Jegal expenses were these sexvicea finally provided. Promulgation of regulations by Defendant
would provide E.J. M., his family and others’ like him with meaningful participation iato the
rulemaking process, access to information about the agency’s rules and eligibility requirements
as well as stendards for particular services, and ensure that services are provided uniformly and
fairly throughout the state. Promulgation of regulations would also provide individuals such as
E.JM and his family with a process for accessing the courts to obtain a decision by a neutral
third party where SCDDSN's actions fail to conform to the regulations.

. 33, KD.R. is a-minor who lives with his parents. Asa ‘young ..QE@....N..GW..E&
developmental delays and was a client of SCDDSN. At age seven, K.D.R. was diagnosed with
Asperger's Disorder and continued to receive sporadic services from Defendant. At age nine, -
despite the fact that his symptoms and difficultics had worsened, SCDDSN cut off K.DR’s
a,_“n&o&.. stating he was not qualified to receive them, N.U,W..m parents were told by a local DSN
Board employee that there was no appeal process, However, K.D.R.'s parents persisted and
eventually received a determination that K.D.R. was incligible for services because he did not
meet diagnostic criteria for autism or Mental Retardation, and that neither PDD-NOS nor
Asperger’s wete considered “related disabilities”. I SCDDSN promulgated regulations as itis
required to do, K.DR., bis family and others like him would be provided with meaningful
participation into the rulemeking process, access to information about the agency’s rules and
eligibility requirements as well as standards. for particular services, and ensure that services are
provided uniformly and fairly throughout the state. They would also have a process for
accessing the courts to obtain a decision by a neutral third Eﬂw where SCDDSN’s actions fuil to

conform to the regulations.
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34, S bogan receiving SCODSN funded residential services in 2003 when he filed a
lawsuit against SCDDSN and Defendent Butkus. In 2005 SCDDSN found S.P. to be ineligible
for SCDDSN services based on eligibility criteria which. are more restrictive than those
contained in state and federal law. SCDDSN has failed Slw_.oBEmwﬁ regulations establishing
eligibility criteria which comply with state end federal law, In addition, wOUUwZ hag refused to
follow the goardian’s wishes in providing zppropriate residential services to S.P. SCDDSN has
released protected health records to other entities in &oﬁmmou_o.w the Health Insurance Portability
-and Accoumtability Act of 1996 (“HIPAA™) axd possibly other state and federal Taw. Seée 29
US.CA, § 1181, Pub. L 104-191, August 21, 1996, 110 Stat. 1936. SCDDSN hes not
promulgated regulations for compliance with HIPAA, Promulgation of regulations by Defendant
would provide S.P., his family and others Jike him with meaningful participation into the
rulemaking process, acoess to information about the agency’s rules and eligibility requirements
as well as standards for particular services, and ensure that services are provided uniformly and
fairly throughout the state.

35.  Minor Plaintiff S.8. is currently in an out of home placement, but formerly lived
with his mother, stepfather and siblings in their family home. $.8. has been treated for many
years for a variety of dlagnoses due to unusnal and et times unmeanageable bebaviors, strange
thought pattems and, &s he has become older, episodes of severe aggression. In 2003, the
Medical University of Southi Carolina evalated: 8.5, and diagnosed” him with' Asperger's
Disorder. This disorder, very similar to sutism, is onc of & group of diagnoses referred to in the
DSM IV as “Pervasive Developmental Disorders.” S.S. is unable to socialize effectively, bas

difficulty understanding nonverbal social and other cues, is unable to function effectively in

many schoo! and home situations, and requires specialized training and habilitation. Defendant

14
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SCDDSN denied services to $.8., stating only that rn did not meet requircments for a diagnosis
of Autism. He was not evaluated for “related disabilities”™ and has pever received SCDDSN
services.
36. Despite S.8.s mother’s “zppeal” to state-level SCDDSN, Defendant has
consistently refused to provide services. $.5. has been repeatedly commitied to treatment
facilities and foster homes because setvices from the Department of Mental Health have been
inadequate for his needs. 8.8.’s mother has no access to any formal procedure for challenging |
Defintys 6l 15 provide SErvices, Neither the sndards for elipfbility and veceipt of
services nor the grievance process have been subjected %o review by the public ox the General
Assembly. SCDDSN has no regulation or clearly established proceduxes for appealing the denial
' of services to an intemal or external hearing officer. S.S. and his family have no meaningful
access to standards used to determine to which services he-may be entitled. Additionally, S.8.
and his family have % avenue for appealing sny SCDDSN determination regarding services
provided, or not, by SCDDSN. Promulgation of regulations by Defendant would provide S.8.,
his family and others like him with meaningful participation into the rulemaking uaonwwm. access
o information about the agency’s rules and eligibility requirements as well as standards for
particular services, and epsure that services are provided miformly and fairly throughout the
state. They would also have a process for accessing the courts to obtain a decision by a neutral
third party where SCDDSN's actions fail to coniform to the regulations.
FOR A CAUSE OF ACTION
UﬁﬂrbhbﬂOﬁ<mmﬁmbﬂﬁﬂn

37. The allegations of all preceding paragraphs are incorporated as if repeated

verbatim herein.
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38.  That SCDDSN has promulgated only five Bmc._mmoumn R. 88-105, License
Requirement for Facilities and Progrems; R. 88-210-Definitions; R. 88-310, Recreational Camps
for Mentally Retarded Persons; R. 88-405, Day Frograms for Mentally Retarded Persons; and R~
28-910, Unclassified Facilities and Programs. SCDDSN has never promulgated regulations
defining for issues of critical concem to applicants and recipients of its _mmionm. including but
not limited to ligibility for its services; appeal procedures; mﬁ.mnmnam.mou the operation of its
residential programs; procedures for its: Human Rights Committees; and standards for research
on tiupian subjects. |

39.  That SCDDSN's enabling statuie requires that the Commission of the SCDDSN
promulgate regulations, stating *The commission shall determine the policy and promulgate
regulations governing the operation of the department and the employment of professional staff
and personnel.” S.C. Code >E.r § 44-20-220 (empbasis added).

40.  That SCDDSN is additionally required to promulgate regulations pursuant to S.C.
Code Ann. § 44-26-130 (*...The department shall promuigate regulations to obtain informed
consent and to protect the dignity of the individual.”) (emphasis added).

41.  Section 44-20-790 of the South Carolina Code of Laws dealing with promulgation
of regulations governing hearings provides that “[t]he procedures governing hearings authorized
by “Notics of Deficiencies . . .» must be in accordance with regulations promulgated by the
department.

42,  That the APA was intended to. provide a standardized process for all public
agencies to formulate rules in order to obtain public comment and to provide access fo agencies’

operations as well as an avepue for appellate review of administrative decisions.
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43,  That Defendant Dr. Stan Butkus is &ﬁ. duly appointed Director of defendant
SCDDSN, and in such capacity has virtually unfettered and nonreviewable autbority over
decisions affecting thousands of citizens of this State.

44.  That on or about October 24, 2005, Plaintiffs, by and through counsel, delivered
to Defendant SCDDSN a letter demanding that regulations be promulgated pursuant fo s.C.
Code Ann. §§ 1-23-10 et seq., commonly known a3 the Administrative Procedures Act or APA.

45. That SCDDSN has refused fo adhere to its statutory duty to promulgate

 regulations.

46,  That aﬁ failure to promulgate Tegulations uader the APA results in Defendant
SCDDSN having unfettered decision-making authority, with no opportunity for public
participation in the rulemaking process, review by the General Assembly or opportunity. for
independent ?.&&E review.

47, Thai sach unfeticred decision-making euthority has marked potential for, and
indeed has resulted in, numerous ipstances of inconsistency, misapplication of the law, failure to
provide services, failure to provide adequate services, provision of :ﬁnﬂ:& levels of service
coordination and delivery, arbitrary and capricious efigibility decisions, and no avemue for
judicial scrutiny of agency decisions,

48. That by failing to v..oBEmwS regulations, SCDDSN and the Comumission have
circumvented not only the requirements of its own enabling legisletion, but mﬁgcnoﬂgm of
the APA, leaving the public, P&A, the individually named Plaintiffs, defendant’s employees, the
legislature and the courts with no meaningfill access to generally applicable standards which cen

be judicially reviewed.
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49.  'That Plaimiffs aro informed and believe themselves entitled to 8 Declarstoty
Judgment requiring that SCODSN promulgate regulations governing the operation of the
department and the employment of professional staff and personnel and to obtain informed
consent and to protect the dignity of the individual.

mo._Eﬁcn@amgﬁ%boﬁvmﬁmaggma?ﬂﬁﬁaoumﬂa?ﬁs anammﬂ
regulations. _

51 That attorney’s fees and costs have continued to incur in this matter.

52.  ‘That upon information and belief, there are no special circumstances which would
mem an award of pﬁo.gaw.m moaw and S.mq.h ...Eb.sﬁ. |

53.  That Plaintiffs are informed and believe they ere entitled to an order of this court
requiring Defendants to pay Plaintiffs’ attorney fees and costs Ea:mi nm mo Code Ann, § 15-

77-300,

WHEREFORE, Plaintiffs pray this Court for an Order:

1. Declaring that Defendant SCDDSN is required to, and that it shall prompily promulgate
regulations governing the operation of the department and the employment of
piofessional staff and personnel, and to obtain informed consent w_wa. to vwo.ﬁ.o.& the dignity
of the individual in research settings; and

2. Awarding reasonable attorney's fees and costs to Plaintiffs.

18
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Resnditfully submitted.

I, ) _—

Feven W. Haom

C. Jo Anne Wessinger Hill

Kenya Carver-Miller

RICHARDSON, PLOWDERN, CARPENTER
& ROBINSON, LA,

1900 Barnwell Street

Post Office Drawet 7788

Columbia, South Carolina 29202

(803) TH 4400 - -

(803) 779-0016 facsimile

ATTORNEYS FOR THE PLAINTIFFS
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PATRICIA L. HARRISON

ATTORNEY AT LAW
8l HOLLY STREET
COLUMBIA, SOUTH CAROLINA 29205

TELEPHONE (803) 256-2017 Fax (s8o3) 2s56-2213

10 April 2007

Fax to (843) 792-3864

JRECEIVE

Ms. Annette R. Drachman, Esquire

Medical University of South Carolina m § APR 1 2 2007
PO Box 250332 : DepartmentofHeath & Human Ser
) (k]
Charleston, South Carolina \B& \é ( OFFICE OF THE DIRECTOR
RE: Brook Waddle Q g*. . %ﬁ }
Dear Annette:

On March 30, I advised you that we objected to your hospital’s proposal to discharge
Brook Waddle to a nursing facility and I asked to obtain opinions from physicians who are not
employed by MUSC. You have not responded to our request. Certainly MUSC is aware that
refusing to allow Brook to choose her treating physician is a violation of the Medicaid Act. You
informed me that the only doctors who have treated Brook at MUSC have been MUSC
employees. No independent physician has determined that it is appropriate for Brook to be
discharged to the nursing facility operated at the old Charleston County Hospital. MUSC has not
provided me with the discharge appeals policy which I requested last month. MUSC has also not
provided me with appeal procedures for complaints related to the release of Brook’s medical
records (which must be determined by a licensed professional who did not participate in the
decision to deny the release of her records).

[ am literally dumbfounded that MUSC sent a discharge planner into Brook’s room late
this afternoon, while these requests were unanswered, to announce to her that Dr. Highland
would be discharging Brook at 9:00 a.m. the next morning. This is especially disconcerting in
that you have prohibited me from speaking with Brook’s treating doctor or anyone on the staff at
MUSC. Tam requesting a meeting with Dr. Highland, the treating physician MUSC assigned to
Brook’s case less than two weeks ago. Please call me tomorrow to set up this meeting. Have
you explained to Dr. Highland and hospital administration all of the consequences of making this
decision to transfer Brook to a nursing facility instead of to her home community? We are again
requesting Brook’s records.

Pursuant to 42 C.F.R. § 431.220 I am appealing today’s denial of requested hospital
services which are funded by Medicaid. During this appeal, services should continue pursuant to
42 CF.R. §431.230. I am requesting that you provide me with a copy of Brook’s Preadmission
Screening (PASARR) which is required by 42 C.F.R, § 483.104 before she is admitted to a

CERTIFIED SPECIALIST IN ESTATE PLANNING AND PROBATE LAW



nursing facility. Since it has been determined that Brook can be served outside of a nursing
facility in her home community with appropriate supports, I believe that your proposed transfer
would violate 42 C.F.R. § 483.118.

At no time during the more than seven months Brook has been a patient at MUSC did
MUSC discharge staff inform Brook or her family of the services that she is entitled to receive
from HHS through the EPSDT requirements of the Medicaid Act. The delay in getting services
set up in Brook’s home community is not the fault of her family. She should have been informed
of this resource by the hospital’s discharge planner and by HHS. Deirdra Singleton, general
counsel for HHS, called me late this afternoon after you and I spoke and assured me that HHS is
working on arrangements for Brook to be discharged home. By copy of this letter, I am
informing HHS of Brook’s appeal of MUSC’s denial of services which you reported to me by
phone today. I am also requesting that MUSC reconsider its plan to discharge Brook tomorrow
so that such an appeal will not be necessary.

Sincerely,

v

tricia L. Harrison

cc: Brook Waddle
Ken Anthony, Esquire
Robert Kerr, CPA
Olegario D. Cantos, VII, DOJ
Michael Campbell
Ken Anthony, Esquire
David H. Zoellner, Esquire
Gloria Prevost
John Monk, The State Newspaper
Claire Ansberry, Wall Street Journal
Jessica Johnson, News and Courier
Kara Gormley, WIS
Allison Storm, WSPA
MUSC President Ray Greenberg
W. Stuart Smith, CEO Medical Center
Deirdra Singleton, Esq.
Vastine Crouch, HHS Division of Appeals and Hearings
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Bepurtwent of Health mnd Hiomom Serhices
Mark Sariford . o

. Robert M. Kerr
Governor _ Director

April 19, 2007.

Patricia L. Harrison, Esquire -
Law Office of Patricia L. Harrison
611 Holly Street

Columbia, South Carolina 29205

Re:  Brook Waddle and Other Questions
‘Dear Ms. Harrison:

Thank you-for your courtesy in providing the -Authorization for Releasé of Protected Heaith
Information. Enclosed is a Detailed Claims Report (DCR) for M. Brook Waddle, as requested. The
Department does not normally have cliriical records; only information abstracted from provider claim
forms. The DCR lists services billed to Medicaid as well as the amount Medicaid paid for services
rendered between June 1, 2005 and present. This document is a true and accurate printout directly
from computerized information kept in the normal course of Departmient business. Providers have
one (1) year from the date of service to bill. _

about: o .
1)  PASARR,
-2) Administrative day rates; and
3) Meeting with Dr. Burton.

We have been forwarded a number of other .Em&nom from you to various points within the agency

1. Initial PASARR screenings are done by the area Community Long Term Care offices or by
hospitals, under contract. Subsequent screenings are normally done by the local office of the
appropriate state agency (DMH or DDSN).

2. Enclosed are Eo_wﬂwum bed mb.m administrative day rate pages from our m.a.ﬁo Plan,

s When we talked last week, Byron and I tried to communicate that Dr. Burton would prefer to
talk with Ms. Waddle’s healthcare professionals (who will no doubt involve her and her family in the
process), in order to see what our agency can do to assist in her future care. We hope you will agree.
that is the best way to process this matter. If Dr. Burton were inclined to meet separately with you’
about this case, which he is not, we would advise him not to do so.

Office of General Counsel
P. O. Box 8206 Columbia South Carolina 29202-8206
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Patricia L.. mﬁmmo? Esquire
April 19, 2007
Page 2 of 2

However, please feel free to address any questions or concerns to this Office. Or, if we have
overlooked any of the issues you have raised with the agency, please let us know.

Our expense for H.ovmomﬂ&bm this information is twenty-five and 10/100 dollars ($25.00), which is
the minimum charge for computer time. Please make the check payable to the Department of Health
and Human Services and send it to:

Department of Health and Human Services
Department of Receivables

Post Office Box 8297 .

Columbia, SC 29202-8355

I'hope this information is _povaE ._ﬁo you. Please contact me if there are any questions.

Richard G. Hepfer ‘Z
Deputy General Counsel

m erely,

"RGH/h
"Enclosures- - | :
cc:  Lynette D. Wilson, Receivables (w/o enclosures)

Sam Waldrep, CLTC (w/o0 enclosures)



