
Donald Eugene Griffin, Jr.
SCDC No: 175349
Lee Correctional Inst1tution
F-1-A Un1t, #1158
990 Wisacky Highway
Bishopville, South Carolina

29010

Alol),. - il,2015

RE:

] STATE OF SOUTH CAROLINA -ys- DONALD E. GRIfFIN
] Case No 1990-GS-40-5107; 5108; 5109; 5110.
] Unconstitution Sentence
] Abuse of Legislat1ve Prerogative
] Violation of the Separation of Powers Act, liNd
J Due PROc.&-SS ().fl LAW

To Who It May Concern:

This letter is being written to yOU with a Sincere hope
that YOU may cons1der looking Int~ and pOSsibly helping me,in the
following matter.

I was arrested on July 19, 1990 and remained in the
Richland County Detention Center unt1l my triat , on February
11-13, 1991; before the (now retired) Honorable M. Duane Shuler,
and a jury. The jury returned a verdict of guilty for: Burglary
(1st); KidnapPing; Common Law Robbery; and Assault and Battery.

I received a MANDATORY sentence of LIFE for the-Kidnapping .conviction;... FIFTEEN years tor the Burglary
conviction, concurrent with the KidnapPing conviction;... TEN
years for the Common Law Robbery conviction, consecutive to the
K1dnapP1ng conviction;... and TEN years for the Assault and
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Battery conviction, also consecutive to the kidnapPing
conviction. However, the Robbery and Assault convictions are
current to each other.

My sentence on paper reads, LIFE plus TWENTY years. In
actual time, and under South Carolina Law, my sentence is only
LIFE plus TEN years.

I do not wish to present any form of a challenge to any
of those convictions] however, I do wish to present a challenge
to the sentence I received for the KIdnapPing conviction. My
claim Is that the i'E:ixed"MANDATORY LIFE SENTENCE I received for
the KIdnapPing conviction, under section 16-3-910 (1976-Act No:
684), was an ABUSE OF LEGISLATIVE PREROGATIVE] thus, violating
the Constitutional Doctrine to the Separation of Powers Act.

III. Also, Soutb

SEE: EXHIBIT [ A ), S.C. Code Ann. §16-3-910 (Act No: 684, 1976)

This is an abuse of "Legislative Prerogative" which­
prevents a sentencing authority from considering any
circumstances that might reasonably bare on a proper sentence"
for a particular defendant, given the crime committed.

In_June of 1991, the General Assembly, by Act No: 117,
section 1 (1991), amended the sentencing language of S.C. Code
§16-3-910 to broaden the range of punishment, which then complies
with the Constitutional Doctrine of "Separation of Powers."
Thereby, returruno to the court its authoritative function of
determining the scope and extent of punishment within a statutory
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• range.

SEE: EXHIBIT Code Ann §16-3-9101 (Act No: 117, § 1 -
1991)

Under South CarolIna Law: ("A TRIAL COURT OR OTHER
AUTHORITY IS TO BE ACCORDED WIDE DISCRETION IN DETERMINING AN
APPROPRIATE SENTENCE AND MUST BE PERMITTED TO CONSIDER ANY AND
ALL CIRCUMSTANCES THAT REASONABLY MIGHT BARE ON THE PROPER
SENTENCE FOR A PARTICULAR DEFENDANT, GIVEN THE CRIME COMMITTED.)
I DID NOT receive the benefit of this CONSTITUTIONAL FUNCTION.

SEE: STATE -vs- HICKS, 659 S.E.2d 499 (S.C. Ct.App.2008).

Throughout my legal battles, NUl QN£ of my court
apPOinted attorneys (e.g. trial, appeal I or post-conviction)
presented this matter to any court. Nor did any of those courtsl
"own-its-own" took the time to address this matter, despite their
claim that they reviewed my transcripts for error. Aooarentlv,
both the "attorneys" and the "courts" approached this matter with
a closed-eye view.

May your office be so kind and help me in this matterl
to have this claim adequately presented in the court; or point me
in a direction where I may obtain aSSistance.

I look forward in hearing from yOU in the near future.
Please do contact me at the above address.

With kind regards, I'm sincerely entrusted.
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Pett tloner was arrested on July 19, 1990 In IUchland

county and chargedwith the cri.1naloffensesof Kl~lnw, S.C.
Code Ann. 116-3-910J Burglary (lst), S.C. Code Ann. iI6-11-311;
CrllDlnal sexual Conduct, (1st), S.C. Code Ann. 116-3-652; and
Robbery, S.C. Code Ann. § Cll 17-25-30.

Pett tloner was Indicted for those offenses at the
Septewmer 1990 term of the A lchland County Court of Genera1
SessIons. Petlt1oner's case was called for tr1al on February 11,
1991, before the R1chland County Court of General sessions,
Honorable H. Duane ShUler, presiding judge, and a jury.

At trial the jury convrctee petitioner of Klde",8WlnVJ
Strong-Arled RObbery; Burglary (lst)J and Aggr.avated Assault and
Battery. Judge Shuler ll1POsed sentences Qt conflnelleAt in the
SOUth Carolina DePart.ent of CorrectJons to a natural 11fe
sentence, DW'suant to the sentencing language under S.C. COdeAnn
116-3-910 - 1976 Act No. 684) on the Kidnapping convictIon) ten
:;ears confinetnentl consecutiye to the life sentence, on the
Alsau}t and Battery convictIon) ten years conflnetlleflt,also
consecutive to the life sentence, but concurrent to the Assault
and battery conviction, on the strong Armed Robberv convlct1on)
and fIfteen vears confinement, concurrent to the lite sentence,
on the Burglary (1st) conviction. A total of life, ••• plus ten
years.
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Pet1 nooer objects to the 111)051tton of the mandatory
11fe sentence for the followIng reasons:

A. •• SEPARATION OF POWERS

Pet! tioner COII)lalns the statute LII1derWhICh he was
sentenced on February 13, 1991" for the K1dnaPPIng conviction,
deflnes the sentence to be 18)()sed of a 11re sentence, unless
sentenced for IRUrder as prov1ded In .16-3-20. The sentencing
decis10n under said statute Is made mandatorY. REVIEW: APPENDIX,
Exhibit [ A ), S.C. CODE ANN '16-3-910 (1976 Act No: 684).

Clearly" th1s version of the statute as passed by the
LegISlative Branch of goverl1l1el1tremoves all discretion In
sentenCing from the JudIcial Branch. A vIolation to the Doctrine

of SeparatIon of Powers" wh1ch provides:

~IN THE GOVERNMENT OF THIS STATE, THE LEGISLATIVE,
EXECUTIVE, AND JUDICIAL POWERS OF GOVERNMENT SHALL
BE FOREVER SEPARATE AND DISTINCT FROM EACH OTHER,

AND NO PERSON OR PERSONS EXERCISING THE FUNCTIONS
OF ONE OF SAID DEPARTMENTS SHAll ASSUME OR
DISCHARGE THE DUTIES OF ANY OTHER,-

s.c. Const. Art" I, section VIII.

As appl1ed to the JudIc1al Branch, the statute's
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sentencing language, prior to the 1991 amendlllent" Is an
unwarranted intrusion UPOn the inherent and constitutIonal
authority of the courts.

Al though sUbject to statutory and constt tutlonal
restrictions" the ilPOsltlon of sentencIng Is a JUdicIal
function. STATE -ys- ARCHIE, 322 S.C. 135" 470 S.E.• 2d 380
(Ct.App.1996).

In the present case, .. , the sentencing judge was
accorded no leeway or discretion to accommodate mltigat1ng
factors. PEOPLE -ys- SUPERIOR COURT, 53 Cal. Rptr .2d 789
(Cal. 1996)• L1kew1se, ... the sentencins Judge was accorded no
leeway or discretion to consider any aggaravt1ng factors which
would trigger the imposition of a life sentence, other than the
conviction Itself. REVIEW: STATE -ys- PEREZ, Wl1933739
(S.C.App)(Aprll 29, 2015) clt1ng STATE -ys- HICKS, 659 S.E.2d 499
(Ct.App.2008) -A trail court or other authority 1s to be accorded
very wide discretion In determining an apprOPrrate sentence and
IRUst be permltted to consider any and all circumstances that
reasonably m1ght bare on the proper sentence for the particular
defendant, given the crll18 c0lll11tted.H Also REVIEW:MISTRETTA
-ys- UNITED STATES, 488 U.S. 361, 109 S.Ct. 647 (1989) (Nthe
central judgement of the framers of our constl tutton is that,
w1thin our PO11tical scheme, the separation of governmental
powers tnto three coorcrnate branches is essential to the
preservation of l1berty), cr tins f'X)RRISON -vs- OLSON, ~87 U.S.
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654, 685-696, 108 S.Ct. 2597, 2616-2622; BOWSHER -ys- SYNAR, 478
U.S. at 725, 106 S.Ct. at 3188.

The mandatory 11fe sentence set forth 1n i16-3-910
(1976 - Act No: 68~), the statute to which petitioner was
sentenced under, preclUded the sentenCing autncr rty frOtil
conslderlOQ any lMi tlQating andlor aggravating circeestesces iu
deteraimnc an SPOroorlate sentence for oeti ttoner , stven the
crlme he was convicted of committing.

In June of 1991, the legIslative Branch by Act No: 117,

t1, amended the sentenc1ng language of 116-3-910 to conform wltn
constitutional mandates, REVIEW: APPENDIX, Exhibit [ B i. S.C.
CODE ANN 116-3-910 - 1991 Act No: 117, t1.

THEREFORE, petItIoner speCifically prays UPOn thiS
Honorable Court to declare that the sentencing language of
section 16-3-910 (1976 -Act No: 684) to whIch oetittooer was
sentenced under, MANDATORY LIFE SENTENCE, unless sentenced for
Murder as provided In 116-3-20, violates the federal and state
constitutional protections which mandates a Separation of Powers
among the three coordinated brauches; and, "ORDER· that
petitioner's sentence for Kidnapping under 116-3-910 (1976 - Act

No: 684), vacated (unconstitutional) and re-sentenced under the
amended 1991 vers10n of 116-3-910 (1991 - Act 117,1 11')1 whereby
the sentenCing authority has discretion 1n determining an
approPriate sentence.
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PetitIoner further complains the South Carolina Supreme
Court when reviewing petitioner's case on Direct Review" claim to
have rev1ewed the entJre record for error" pursuant to ANDERS
-vs- CALIFORNIA U.S. , (19 )" but faIled <Sua Sponte)
to acknowledge the government's IntrusIon into the constitutIonal
rlohts of pet1tIoner's sentence, presented In sectIon WAW of this
pet1 tron, and remand the matter back to the lower court for
correction under the amended version of section 16-3-910 (1991 -
Act No: 117" u,

In the present case, not if" but when" ceti tioner-s
sentence for KIdnapping rs conformed to constl tutlonal mandates
combIned w1th S.C. Department of Correction's 1991 classlflcat10n
system (earned worK cred! ts and gained good time) are acctreo
with appropriate state law" petitioner's sentence would have
expired several years prior to the filIng of this petition.

THEREFORE, •.• for reasons set forth above" petitioner
prays this Honorable court to correct petitioner's sentence and
direct South Carolina Department of Corrections to apply the
approprIate earned work credits and gained good time" to
petitioner's corrected sentence" which will reflect petItIoner's
sentence has eXPIred.
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ell. PREJUD I CE

Pet1tloner contends that this governmental tntrusron
into h1s constitutIonal right Is due to the Court's HnegllgenceH
1n upholding const1tutional mandates. Both the trial court and
aDPellate court(sua~)had a reasonable oPPOrtunlt~ to correct
th1s violat1on" a violation within the branches of state
government" wh1ch den1ed pet1tioner the constitutIonal protection
of Separat10n of Powers among the Legislative and Judicial Branch
of government.

Clearl~" both courts chose to view the matter wi th a
clOSed e~e approach" causing petItIoner to spend more time
incarcerated 1n state prIson than the actual~law reQuired.

LCo~si:~rr! I'OW A-L *
THEREFORE" een tioner IS prejudiced even further by

each additional da~ he remaIns 1ncarcerated.
Pet!ttoner under appllable law demands his IfJ1nediate

release frOllstate orison ..

PETITIONER FOREVER PRAYS

Respectfull~,

" u.s tQM5/
s. I!.. C~/Vol
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§ 16-3-810
CRIMES ANDOFFENSES

R~earch and Practice Rd.
50 Am Jur 2d Le d et'eDces-. .
43 C)S, Infan;s UW9;~~s~:;.decencyand Obscenity, § 26.

AU and L Ed Annotario_
Vahduy constru t"

s~xual p~,.form~nc_cb,onh''ladnd2li11PALRPlicationof Stalules d'
. ~ ~ y C I . 41h 239. or or mances regulating§ 16-3-820. Producin "':_~
fonnance by clt.i.Id· g'aJ-- 'C"QUlgor promoting Sexual per-

( ) . t pea ty.
a It IS unlawful for an en

a performance that incluJeP on to produce. direct. or promote
than eighteen years of a s sexual conduct by a child younger(b ge ..> Any person viola tin h . . .
section is guilty of . . algt e provlSlOns of sUbsecuon (a) of this

cnmm sexual conduct f th th.i dupon conviction shall be . h d . 0 . e r degree and
HISToRY: 198f Act No. 267.punlS e as prOVided In § 16-3-654.
Research and Practice Rd.
50 Am [ur 2d kwd ereaces-
43 C)S. lnfan;' It 9;e:.S;:::'dec~cy and Obscenity, § 26.

ALR and L Ed Aruaotatio_
Vahduy. construct" d .

sexual P~rfonnanc~ b'yO~:..'ladD2 application of statul~ or ordinances r"""lalin"
ull . J ALR4th 239. _,,_ e

§ 16;:J::B3~.Reasonable belief as to
-ucrnaUve defense. majority of ch.iJd asIt is an ..A:_ .

... ·U7IJaOve defense to a p .
defendant' d {; . rosC'eUUon under this anicle
'ho engage'd I:;' r;:o aJ.~. reasonably' believed that the
der. e SC'XU conduct was eighteen yeaD'of
: 198f Act No. 267•
.nd Practice Ref_~
Ir 2d, kwdness 1 d
nfanu If 92 et ;e;. reency and ObsC~ilY, f 26.
.Ed An.notalio_

)~~~ruceCbtiyO~:"'~dd2Ja~~I~calion of StalUt~ d'
. ••_. uw. ..........4th239. Or or mances regulating

840. Methods of judicial detenniuatioD of age of

t becomes neces~ary for th '.
Whether a child who . ~ PlUJ>?ses of thiS amcle to

han eighteen years ola~lapated In sex~ conduct was
nination by any of the {;gu• ':he COUrtor JUry may make

. 0 OWIngmethods'onal IDspection of the child' .
eC(ion of the photograph • .
·n . . or motion picture that shows. ga81ng 10 the sexual performance;

-- .. -.~. ·_-_'v_ .
:t ...~·~. ,:.~~ ......:....

e
OFFENSES ACAINST PERSON § 16-'-910

(3) oral t~$timony by a witness to the sexual perfonnance as to
the age of the child based on the child's appearance at the time;
(4) expert medical testimony based on the appearance of the

child engaging in the sexual performance; or
(5) any other method authorized by law or by rules of evidence.

HISTORY: 1984Act No. %67.
Resean:had Pracric:e Refereac:e.-
50 Am Jur 2d. ~dn~l. Indecency and Obscenity. § 26.
43 C)S. Infants II 92 et seq.

ALa andL EdAunolaCio_
VaJidiay, conSlrUction. and application of SI2IUI~ or ordinanc~ regulating

snual performance by child. 21 ALR4lh 239.

ARncLE 9

(
Researchand Practice Refereac:e.-
IAm Jur 2d. Abduction and Kidnapping II I el seq.
51 C)S, Kidnapping II I et seq.
Annual Sliney of South Carolina: The Death Penalay.31 SC L Rev 4~.

ALa and L Ed Aanotatio_
Kidnapping by fraud or false pretenses. 95 ALR2d 450.
What i. "harm" within provisions of statUles incrnsing penally for kidnappingwhere viaim .ulFen harm. II Al.R!d lOS!.
Seizu~ of prison officialby inmales as kidnapping. 59 ALRSd I!06.
False Impnsonmenl as included off~se withlOcharge of kidnapping. 68 ALR!d828.

N~iay and sufficiencyof showing, in kidnapping prosecution. thaI det~tion
was with intent 10 '·secretly" confine victim. 98 ALJUd 753.
Kidnapping or relaled off~se by lalting or removing of child by or under

aUlhorilYof parent Orone in loco parentis. 20 ALR4th 823.
Presumplion lhal kidnapped penon has been transponed in inrerstale or

foreign commerce. under 18 uses § 1201(b). 49 ALR fed 936.
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§ 16-3-910
\ .,1101,11 '''"''llllli,," .. lIld ·'I'I,I'l.IIII'" "I !.~ L .~( 1 ~ :!.:.-, I IJl"IL"'/III.~"'.'lIdl

' '1"""·ti"11i "I ""1"'<"11 ~'" .\1.1< h·d I,l:l

16-3-850. Film processor or computer technician to report
film or computer images cOlltaining sexually explicit pictures
of minors.

. \111 ,,'1,111III IIh"It'."II" lilm pl"('(l'~.,o r '" philio lilll,ht'l IIJa" i~ rt"III<".,I­
,..! Iii dC'ld"p lih». .uid ,1111'Olllp"lt'r I,", hui, j;1I1I,olklllg I,ilh ,I l'flIlIIHIIt' I
11111111,'1" :111 illl,lgt' 01 ;a ,hild IOliligel th.in eighl"t'll 1t':II, III ;age 01

"I'!'{';trillg I" be' 1()1I1l~"'" Ih;tll t'ig-hlt't'll le;lI, 01:Ige "h,. 1'\ '"lIg,lgillg ill
"., 1I.,t "'11.1,1<I. 't'\ 11,11 ptTli'rlll;III("('. 01 ;1 't" u.illv t"pllt il jl(l" lilt" 11111'1

n'l'"n lilt' n.uu« .uu] ;Iddr('.~., ()f rlw IIlelilldll;,1 rt'(llIl'\lIl1g Ihe:- d(,ldup­
Illt'lli Ill" rhe Iilrn. (II IIf the (.lflU.,. III' perS()1I ill P"S'I·"j()1I lIf rhe CUIIIIHlIer
I.. 1;11\"lIli'I"( elll,'nl olli, i;d, ill rllt' 'LII(' .uid ("011111 I III IIl1lni, ip;dirl' frolll
II hj,,, III,· :illll 1\;1' "rigin;lIh li" \\:tHled. CUlllpli:lIl1c I'll" I"i, se.-ri()11 does
111., gilt, r"e 10 ;1111 (wll li,lbilill 1111 Ihe p.lrt IIr,lIll(1lll' Itl:lk,llg t"e repun.
HISTOR\'; 1987 A':I No, 168 § 4; 2001 Act No. 81, § 3.

Rht'arch and Pra':lke Referent'es-
1111;111'" C=> I :1:,( I).
\\'FSTL\\\"I "I"l .\P. :! II

.11 \lII.1l1l 'lei. I.l'InIJlt's,. IlIdt·tt'JlC\ ,lIl1l()1J>l"t'1I111~~ ~I)_:!.I.:-,. '27 t'l ~t"I'
III 1111.1111l.i .•1\. ()f,,( Cllill Llli~;alil)lI. I t'l s<'(I.

AllnOlalioJl~_

I', .., ,',.".,', .i.~lll I" """hC I" I'''''..-es, or n"lInl lillll III' IiII,"" lal't' ,II "I'.'l"lIe'"' ','·CI. J.'i. \1.1<-llh 1:I:!li.

"'1J1i ,'lIk (:, .II...·S dt·\"t·II·IHllt'lli.. ,jlll'· J{o(b I' L'lIlInl ."i'oI'o. ,.r .".•ud,lId.' "lid
I" iii( 11'1", dl"'Ulllillillg ,',,",<'1.1 "f ""~'·Uil.1 ill ''''"t'\I III 'lglII ,,"ti-n' 'I'n'"'' ,IIHII" ,'''. II L Ed :!rI I :!:-,i.

.-\1<' j(.' ~ y

•....~. "-,-~~
""II1.lpprng
I:lIlIspi ..:11"I II. kidllap

Kidnappjng.
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