


MINUTES OF COMMITTEE MEETING

The Committee to Make a Study of the Constitution of South
Carolina, 1895, met in the Wallace Room of the State Board of
Heglth Building, Columbia, South Carolina, on Friday, December 29.
1967.

The following members were present:
Senators-

Richard W. Riley

Lieutenant Governor, John C. West
Governor's Appointees-

Miss Sarah Leverette
T. Emmet Walsh

Staff Consultant-
Robert H. Stoudemire

1. The meeting was called to order at 10:30 by the Chairman,
Lieutenant Governor John C. West.

Miss Leverette introduced two members of the League of Women
Voters: Mrs. Sherrod L. Bumgardner and Mrs. James Meriwether.

MR. WEST: Why don't you ladies come on around and we'll make you
honorary members today. We are a little short of committee per-
sonnel and I must say that you ladies are much more attractive than
the absent members. I hope your contribution to the meeting will
be equally as good as your appearance.

Seriously, we have a quorum problem. Mr. Workman is ill and
for various reasons other members could not be present. .

Sarah, I was talking to Bob and Emmet about what we should do
today. We decided to go ahead with as much of this material which
is somewhat routine. On any matters which there seems to be a basic
difference of opinion, we will postpone any final vote until the
next meeting.

I also suggested to Bob that since time is running short, we
ought to perhaps think about another session next Friday so that we
might go back and review those sections which we have been putting
off. 1If we can get a reasonably full attendance we will certainly

. need to do so.
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How would that suit you, Emmet?

MR. WALSH: I can't make it next Friday because I have several
hearings that I must get out of the way. Court is starting and
I have some hearings set. When does the Legislature convene?

MR. WEST: The 9th and it will be difficult to meet on legislative
days.

MR. STOUDEMIRE: With the other things we hawe to do, we could
have a two-hour session -- like getting together for the final
approval for a lot of carry-overs.

MR. WALSH: What are you all going to do? Do you think you would
be here much on the 9th and 10th? Or do yow think there is a
possibility of meeting the 11th and 12th?

MR. WEST: I think we could.
MISS LEVERETTE: Would all day on Saturday Be bad for most of you?

MR. WEST: Yes, I think it is, Sarah. I don"t believe we could
get a quorum.

MISS LEVERETTE: I realize ordinarily it is.

MR. WEST: I think probably from a legislatiwe viewpoint, it would
be good if we could schedule a meeting beginming at about 2:30 or
3:00 and running perhaps into a evening session.

MR. WALSH: That might be a good idea. We could schedule a meeting
at 2:30 and then plan to meet after supper t@o. That would suit me
fine.

MR. WEST: We are going to have to start working like that, so think
about it before we adjourn today.

We are delighted to have as guests todzy Mrs. Bumgardner and
Mrs. Meriwether who are representing the League of Women Voters.
Our sessions are very informal and if you hawe anything you want to
say, don't worry about protocol.

We are pleased to have Mr. William Ouztss from the City Council
and also Mr. Baker, representing the Citizens Conference on State
Legislatures.

Please feel free to draw on your experiences and we would be
glad to have your comments at any time you @an join in.

By way of explanation, in view of the wwomen in attendance, our
procedure will be to continue in our normal wiay and on any matters
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which appear to be controversal or on which there is a basic
difference of opinion, we will take no fina® action as far as
committee recommendation is concerned.

As stated earlier, we will attempt to schedule perhaps in
the next week at least one additional meetimg -- a makeup meeting,
we might term it.

Bob, where do we start?

MR. STOUDEMIRE: On page 21, Working Paper #8, Judicial Depart-
ment. ¢

MR. WEST: For the benefit of the ladies present, do we have an
extra copy of the working paper that we might give them one to
follow.

MR. STOUDEMIRE: Yes, we have already given them a copy.

As you may recall, last time we decided on a unified court
down to the point where local ordinances were concerned.

MR. WEST: Let me just give a word of explanation to our guests
;. as to our method of procedure.

We are taking the existing Constitutiom, section by section,
with Bob and his research group preparing proposed revisions with
comments, either eliminating the section, leaving it as it is, or
changing it. The working papers are his and his research team's
comments.

We consider the recommendations from the research group and
then we take a tentative vote to either approve their recommendations
or changes and that becomes more or less a tentative agreement of
the committee. We will eventually have, through that procedure, a
working draft of a proposed new constitution.

We have postponed until we get that proposed revision version
of any decision on whéther the committee will recommend a Constitu-
tional Convention or perhaps a change of the existing Constitution
by the amendment process. This is a right kmotty problem and we,
of course, have postponed any decision until we are able to see what
we want to recommend. We consider it our fumction to come up with
a proposed revised Constitution.

So with that word of explanation, we are starting on page 21.

MR. STOUDEMIRE: Mr. Chairman, Professor Abernathy thought you might
like to consider this proposal -- removal provision -- since we have

. the Judges elected. There 1s really nothing in our Constitution now
ebout the removal of judges.
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I don't know if you want to bring this up now or save it
until a later time.

Mr. WEST: The proposed provision: (reading)

"The Supreme Court shall have power, after hearing, to
remove any judge from office upon a finding of misconduct in
office or persistent failure to perform the @uties of his office,
or to retire any judge upon a finding of disability seriously
interfering with the performance of his duties which is, or is
likely to become, of a permanent character. A justice shall not
sit in any hearing involving his own removal or retirement. Im-
plementation and enforcement of this section: may be by rule or
order of the Supreme Court."

That, Bob, I believe is a follow-up of giving to the Chief
Justice administrative authority. I think it is a badly needed
provision.

MR. STOUDEMIRE: This comes from the Maryland draft.

MR. WALSH: Frankly, I think it is a good prwvision. It is not
one that would be needed very often, but showld it ever be needed,
it's a good one.

MR. WEST: We have had some instances where Jjudges became almost
senile, I suspect.

MR. WALSH: Not so much so since we have the wretirement situation.
MR. WEST: No. That's true.

MR. WALSH: I think it is a very good protective provision to put
in.

MR. STOUDEMIRE: What would happen now if a judge were in a hospital

with a stroke and could not even write his owm resignation?
MR. WEST: That's a problem. We have never had an acute version of
that, but we have had situations which have caused a lot of people
to be concerned that that very thing might happen.

MR. STOUDEMIRE: Well, the way this reads rigiht now, John, is to
remove any judge. I assume that's what you wwould want.

MR. WEST: Yes, any judge.

MR. STOUDEMIRE: The county Jjudge -- he ought to have the authority
to remove county judges, city recorders or amybody.

MR. WEST: I think so, because really your problem comes on the lower
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level more than the upper ones.

MR. STOUDEMIRE: Mr. Chairman, that brings ws down to the final thing
where we adjourned last time:

Section 27, on the bottom of page 21. What will we do with
the clerk of court?

MR. WEST: Working Paper what?

MR. STOUDEMIRE: No. 8. You remember in Section 7 we adopted that
the Supreme Court clerk serve at the pleasure of the court, I be-
lieve, rather than the statement as now listed. That brings us down
to the clerk of court, Section 27.

Last time we were discussing that the clerk has a two-headed
responsibility, not only to the court, but to work with official
papers and so on.

Professor Abernathy recommended that the clerk be taken out
of the Constitution and actually the court could pick their own
clerk.

We have had a great deal of discussion on this but never came
to a conclusion, especially as to responsibilities of the clerk.

MR. WALSH: Mr. Chairman, I would add this. I think in many counties
your clerk of court has administrative duties that did not used to

be associated -- banking operation -- I don't know how it is in other
counties, but 1n Spartanburg this sole question of collecting non-
support payments through juvenile court and general sessions court
got to be a real bookkeeping job. I think they have a girl and

that is all she does. She receives payments and writes out checks.

Things like that -- in a way -- you just need somebody who
is competent. I don't know how you're going to resolve it. Basically,
it is administrative and ought to be selected by the governing body
of the county, coupled with perhaps your judge. It is a dual thing
as it now operates.

MISS LEVERETTE: In this record keeping, is this register of mesne
conveyances -- all of that comes under this. That is a tremendous
amount of work.

MR. STOUDEMIRE: We only have a separate registrar in a few counties.
At least that has been my observation. Is that correct?

MR. WEST: Spartanburg is one, I believe.
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MR. WALSH: Greenville has one too, and Charleston I think.
Your recording of fees and all that is done separately.

MISS LEVERETTE: I meant to check on this before -- I brought it
up last time about -- he is not directly inwolved in this --
under this central voter registration bill, isn't his office in
some way, or may in the future have additiomal duties in this
respect?

MR. STOUDEMIRE: Records are kept there. You have to file offi-
cial election returns with the clerk and the thing that surprises
us is how often you can find them, going back twenty years.

MR, WEST: We have given the clerk of Kersham County a lot of addi-

tional duties -- actual supervision of the registration board. The
registration board is historically a duty that we give the older
politicial people as an honor and a little recognition -- the clerk,

in many instances, has the authority to supewrvise it.

The question is -- there are two questions -- first, do we
want to keep him in the Constitution?

Secondly, if we do keep him in the Constitution, do we
eliminate the public election?

MR. WALSH: I personally think this is a right controversal thing.
I know how Brantley feels about it -- he feels right strong about it.

My own opinion would be to take it out of the Constitution
completely and if the General Assembly felt that it should be an
elective office, then let it be an elective office. If not, then
it could be filled as specified by law.

MR. WEST: I think that has a lot of merit to it, because although
there would be some opposition to clerk of court existing -- wanting
to continue to be elected -- certainly the alternative should be given
to something like -- having the county council or county governing
body select, subject to the approval of the presiding judge --
resident judge.

MR. STOUDEMIRE: John, I would think in terms of a constitutional
statement recognizing that there shall be a clerk of all courts.
Then, that the Genecral Assembly shall prescribe duties and responsi-
bilities, qualifications and manner of selection.

MISS LEVERETTE: Then you would require it amd leave it up to the
General Assembly?
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MR, STOUDEMIRE: Right. But you see one big problem we are going
to have to get across to the people is, I thiink, that simply re-
moving a position from the Constitution doesmn't automatically say
that you are removing this job from the elecitorate.

MR. WALSH: What it does -- by putting it im the Constitution,
and saying there shall be a clerk of court amd he shall be elected,
it does create an administrative problem.

Very frequently you have the situationr where your county board
needs certain things for certain courts and he says: "I'm elected
by the people -- I'm a constitutional officer and I'm going to
carry out my duties like I see it.

We ought to leave the board so the Legislature can provide
for effective administrative control. Dick, what do you think about
that?

MR. RILEY: It makes sense. My first opiniom would be to remove
this section 7)and leave the clerk of court as is.

The thing about it is -- it is a politiical question only in-
volving various counties. I don't think we could go wrong in recom-
mending in our draft to let the General Assembly take care of it.
MR. WEST: All right. Let's do that Bob. You'll have to word it.

MR. STOUDEMIRE: The same clerk now serves tke county courts where
they exist?

MR. WEST: Yes.

MR. WALSH: They serve the juvenile and the domestic relations in
Spartanburg.

MR. WEST: I think that is sound -- one central record -- a clerk
for each county to serve all courts of record.

And if that is agreed, let's proceed.

MR. STOUDEMIRE: Section 8. (reading)

"When a judgment or decree is reversed or affirmed by the
Supreme Court, every point made and distinctly stated in the cause
and fairly arising upon the record of the case shall be considered
and decided, and the reason thereof."

Now Professor Abernathy recommends that this be taken out.
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MR. WEST: I want to announce for the record that I have always
wanted to see the lawyer who had courage enough to raise that
question and I haven't found him yet.

MR. STOUDEMIRE: The requirement that opinions be written in
every case 1s unreasonable, so says Professor Abernathy. That's
one thing that is required. Is that correct? Doesn't it take
a written opinion?

MR. WEST: It takes a written opinion -- deciding it on the over-
riding issue in many instances. )

MR. WALSH: I think their contention is that those other cases
don't fairly arise on the record that you just put them in -- not
real issues.

MR. WEST: The point is that the recommendation is that we delete
it is certainly the present practice in that we might want to think
about the fact that maybe we should relieve them of the necessity
of writing an opinion.

MR. WALSH: I frankly think not. My impression is that -- I don't
say you ought to write an opinion in every case -- every decision
should be reduced to writing.

MR. WEST: I think so because if the lawyers go through the problem
and travail of appeal to the Supreme Court, I don't want one word
denied there.

MISS LEVERETTE: Don't you find, John, too, or I have found in
other cases where they have this situation th=t you get this memo
decision - a word or two -- it's frustrating.

MR. WEST: That's right. What it means is that you have to go back
to the lower court's decision.

I had to call Pennsylvania not long ago to get a lower court
decision -- court of appeals -- just said "demied". It was rather
an obscure point that I wanted to clarify, so I called a lawyer
and got a photostat of the lower court decision.

MISS LEVERETTE: I had one yesterday from Tenmessee -- the same type
thing.

MR. STOUDEMIRE: Then are you people saying tkat we want the first
clause and the last clause?

"When a judgment or decree is reversed or affirmed by the
Supreme Court" -- now Jjump all the way down "ithe reason thereof
shall be concisely and briefly stated in writiing and preserved
with the record of the case."
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MR. WALSH: I think that's a good thing to leave in there.
MR. RILEY: Are you talking about part two?
MR. STOUDEMIRE: Section 8, page 22, Dick.

MR. WALSH: It may have to be rephrased a Iittle bit. I think
basically I would go along with leaving that in.

MR. STOUDEMIRE: All right, Section 9. "Compensation of judges
and justices." -

I think Professor Abernathy rewrote that just a little bit
for some reason.

MR. WEST: He has a pretty good revision here.

MR. STOUDEMIRE: He brings up that this woulid include the county
court, and I assume it would -- the Justices of the Supreme Court
and the Judges of the Circuit Courts -- we could say Judges of all
courts of record, if you want to.

MR. WEST: Why don't we say the judges of all courts of record
shall receive compensation. In fact, I don"t know why we shouldn't

include all judges.

MR. WALSH: Well, now what about a municipal judge -- you don't have --
do you -- any in the state which they could be paid enough to take
care of.

Our civil court in Spartanburg is a caurt of record and yet
it is a statutory court, designed to remove =211 small civil liti-
gations, yet it is a court of record.

MR. WEST: The judge is full time, isn't he?

MR. WALSH: He is full time, but not forbidden the practice of law.
Each one of them will check a few titles whem he has time. Each one
is in his office every day from 9 until 5 and if he doesn't have

a trial some afternoons and if they have some legal matters to work
on, they do so.

MR. STOUDEMIRE: Mr. Chairman, I think we cam do this. See if you
egree with it.

We can word this thing to really apply to our major trial
courts.

MR. WEST: That's what we need.
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MR. STOUDEMIRE: I don't think this would prevent the General
Assembly then in coming back with a law making the very same
rule apply to lesser courts.

MR. WEST: 1In other words, there ought to be a constitutional
prohibition against the trial judges holding political offices,
practicing law on the side and what have you.

MISS LEVERETTE: You are taking that through the circuit courts?
MR. WEST: Yes. ~

MR. STOUDEMIRE: This would not, as I see it, prevent the General
Assembly from making the same requirements for any county court,
probate or anything else.

MR. WALSH: Most of your county courts in a sense -- I'm not think-
ing of lower than county courts -- don't practice law or anything.

(MR. OUZTS: I don't want to interfere but I believe
this would be a problem the municipal association

would probably be very much against, because of the
fact that you could only have full-time municipal
Jjudges in the larger cities -- take a small county,
for instance, Bamberg. It would be almost impossible
to pay enough money to a good judge and also you
wouldn't have enough business for him.)

MR. WEST: I don't think there's any questionm -- we don't want to
even say city recorder. We can't prohibit him from practicing law.

MR. STOUDEMIRE: But John, are we in agreement that we would take
Professor Abernathy's Section J on page 24 and apply it to our
major trial court and Supreme Court.

MR, WEST: Right.

MR. STOUDEMIRE: You will remember we adopted the idea that county
courts in the future would have to be done by general law and I
would think that when the General Assembly would enact a general
law on courts below the major trial courts that they would also
take into consideration the question of political activity, quali-
fications and everything else, would they not?

MR, RILEY: Now is that a duplication of your dual office holding
provision or would it matter?

MR. STOUDEMIRE: I don't think it would matter "or hold any other
office or position of profit under the United States." That could
come out really -- that section of it.
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MISS LEVERETTE: I think that ought to stay in as a matter of
emphasizing it.

MR. STOUDEMIRE: Or we could come back and im our final draft
determine whether the general statement is adequate for judges.

Somehow if we wanted a general statement, we could even say
"including judges".

MR. WALSH: I think in some of those things once you put together
all these separate provisions and take a lock at them as a whole
you might have a better judgment and idea how they fit it.

MR. STOUDEMIRE: Right. We are agreed then on the thought.

MISS LEVERETTE: This word "prerequisites, isn't it supposed
to be "perquisites"?

MR. STOUDEMIRE: (reading) "nor shall they be allowed any fees or".
MR. RILEY: The word "perquisites”" is in the Constitution.

MISS LEVERETTE: That's what he means.

MR. STOUDEMIRE: Well, let me see, Sarah.

MR. RILEY: I was wondering if you didn't hawe to have any
prerequisites.

MR. WEST: I am glad we have some academic characters here.

All right, let's pass on to Section 10.
MR. STOUDEMIRE: Section 10. --"Qualificatioms of." Professor
Abernathy says this provision should be continued with only one
change -- the inclusion of judges of the coumty court.

Let me ask you people something. (reading) "and has not
attained the age of twenty-six" -- by the time they get through
law school -- twenty-four -- must have five ywears.

MR. WALSH: You might make them vote at eighteen -- let them vote
at eighteen.

MR. WEST: I don't think it does any harm.

MR. STOUDEMIRE: You do feel that a person to be judge ought to
have five years' experience?

MISS LEVERETTE: You've got a limit anyway on admission to the bar --
with that and five years
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MR. STOUDEMIRE: Well, the section is approved then?
MR. RILEY: You don't want to put county courts in there?

MR. STOUDEMIRE: We could put county courts there which would
automatically apply wherever county court is created. It might
well be.

MR. WEST: I think that is reasonable.

MR. STOUDEMIRE: You know these county courts do decide serious
cases.

MR. WEST: Yes, they do.

MR. STOUDEMIRE: Now, Section 11. Gentlemen, we have switches
around. Professor Abernathy's comments are mo longer altogether
perfect, since we didn't follow his method of election, so I
think we have to look at this:

"All vacancies in the Supreme Court or inferior tribunals
shall be filled by elections as herein prescribed. Provided,
That if the unexpired term does not exceed ome year such vacancy
may be filled by executive appointment. All Judges, by virtue
of their office, shall be conservators of the peace throughout
the State;" -- which Professor recommended be taken out --

"and when a vacancy is filled by either appointment or election,
the incumbent shall hold only for the unexpired term of his pre-
decessor."

MR. WALSH: This is something I never saw before "Provided, That
if the unexpired term does not exceed one year such vacancy may
be filled" . . .

MR. WEST: I have never seen it operate. I don't believe it has
ever been done.

MR. STOUDEMIRE: Do you suppose they interpret that to mean you
would have to have legislative authority?

MR. WEST: Well, the Legislature could do it.
MR. STOUDEMIRE: Constitutionally we have created judges, haven't

we? And we have created how they get their jobs -- now consti-
tutionally do we have to solve how a vacancy is filled?

MR. WALSH: You don't have to from a constitutional standpoint, but
some provision ought to be made.
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MR. WEST: Again, what is wrong with the provision here.
MR. STOUDEMIRE: I don't see anything particularly wrong.
MR. WEST: We are eliminating "conservators of the peace".

MR. STOUDEMIRE: (reading) '"may be filled by executive appoint-
ment." I would just say "Governor" and be done with it. That's
what you mean, isn't it?

»

In this section, do we want to strike this business of
"conservators of the peace"? I don't know what it means.

MR. WEST: Unless somebody can explain what it means,I think
we ought to eliminate it.

MR. WALSH: He maintains and keeps peace.

MR. STOUDEMIRE: All right then, "All vacancies of the Supreme
Court or inferior tribunals shall be filled by elections as herein
prescribed."

You know we may have to work this and go back and merge with
our earlier decision. The idea of vacancies can go all the way
down, can't they?

Mr. Chairman, do you agree to that -- that we take out this

"conservators of the peace" -- and then let Professor Abernathy
work this out agreeing to this but fit it to the proper categories?

MR. WEST: Right.

MR, STOUDEMIRE: We have to consider the magistrates and the county
courts and so on.

MR. WALSH: In many many cases the Governor appoints magistrates
now.

MR. WEST: With the advice and consent of the Senate.
MR. STOUDEMIRE: Section 12, we have already covered.
Now, Sections 13 through 18 concerns the business of judicial

circuits, interchange of judges, Jjurisdiction of courts of common
pleas, sitting twice, decisions, and so on.

MR. WEST: Haven't we already decided . .
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MR. STOUDEMIRE: We were discussing, John, T think -- I don't know
whether we ever actually decided whether the judge had to live
in the circuit or not. We agreed on sixteem circuits.

MR. WEST: And five roving judges.

MR. STOUDEMIRE: Yes.

MR. WALSH: Could I throw in a little bit of information I picked
up on that subject? -

MR. WEST: Of course.

MR. WALSH: I understand the Judicial Committee has done a good
deal of work recently on this. They have concluded that your rov-
ing or floating judges would not solve sthe problem.

Just taking into consideration the perplexities which
dictated the creation of several more circuits -- just to say that
they are elected anywhere in the State, go where the Chief Justice
may send them is not enough. You have three or four areas in the
State. They need somebody there practically all the time.

Like the situation in our circuit -- If the circuit judge
happens, himself, to be assigned to another busy circuit, we are
Just without a judge for so many many things apart from trying
cases.

MR. WEST: Emmet, does that take into consideration the fact that
we have given to the Chief Justice the administrative authority
to supervise these operations?

MR. WALSH: I think so, but they are proposimg a constitutional
amendment to provide more than one judge in & circuit and limit
it to four.

MR. STOUDEMIRE: Four circuits?
MR. WEST: I don't believe that will pass because you limit it to
four and the next most popular circuits are going to say five --

then they're going to say six, and you're going to end up with
nothing, in my judgment.

MR. WALSH: I just threw that out as a bit of information.

MR. STOUDEMIRE: Since our decision on these judges I have been
giving some thought to this business of fiximg these major trial
Judges at twenty-one in the Constitution. Now, I was thinking

if you want to go a little further with some thought to the fact
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that additional judges -- a judgeship could be created upon an
extraordinary vote of the General Assembly, upon a recommendation
of the Supreme Court Judicial Council or in other words some
safeguard.

MR. WEST: I'd be a little reluctant -- that's good in theory but
in practice.

MR. STOUDEMIRE: You couldn't get two-thirds.

MR. WEST: You'd have to do a lot of horse trading to get two-
thirds.

MR. STOUDEMIRE: It does worry me to have the number of judges
constitutionally fixed.

MR. WEST: But here's the thing. You can always relieve that by
your county judges. Many of them have jurisdiction almost the
same for practical purposes.

In the circuit court of Richland County, I think they are
up to twenty-five thousand dollars and they have general equity
Jurisdiction. Judge Bates has heard more cases against the Tax
Commission, I guess, than any other judge in the State.

My thinking is that if it becomes sufficiently acute, you
can have your constitutional amendment do it, but if you don't
have your constitutional amendment safeguard -- I'll put it this
way -- as long as the Legislature elects the judges I would be
reluctant to do that.

MISS LEVERETTE: I expect they will continue.

MR. WALSH: Gentlemen, here is the real problem. I understand
the Judicial Council has pretty well considered it and thought
this was the best.

MR. WEST: We had a recommendation from the Judicial Council last
time, I think it was.

MR. WALSH: They are amplifying that a little bit. Most of them
and tending -- I'm not saying this was the real decision -- toward
the idea that the only way to help Richland is to give Richland
another judge who would be here most of the time.

MR. WEST: You know, actually, Richland County is not in too bad
a shape. It isn't in any worse shape than Kershaw County. Kershaw
County 1s in the same circuit.
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MR. WALSH: I mean give this circuit another judge.

MR. WEST: You can try a case in court of cammon pleas within a
year in Richland County.

MR. RILEY: John, the reason is and in all flairness to the people
of Richland County -- out of their own pocketts are supplying a

circuit judge.
MR. WEST: They are providing two circuit jwdges.

MR. RILEY: And certainly somewhere down the line some consideration
should be given to the fact that Greenville, Richland, Spartanburg,
and Charleston should have adequate state judges to handle the court

situation.

MR. STOUDEMIRE: Dick, if this thing could be adopted and the
General Assembly would follow through by general law creating
county courts, my thinking would be that they'd go one step further
and pay these county judges from State funds.

MR. WEST: I think that's going to relieve the situation.

MR. WALSH: Irrespective of the question of trying, that is not where
the backlog is in Spartanburg at all. We cam get our trial cases up.
Trial cases are such a small portion of the Iitigation.

There is a case that Judge Weatherford heard which he thought
would take about a day. It lasted for six dzys and he still didn't
have it finished. We get into some big cases in which large sums
of money may be involved and the people want it heard -- too much
money for any other circuit court.

You hear of cases taking three and four weeks. I think we're
getting business with great amounts of money involved that I think
we are going to get to the place where, when @ case like that comes
up, we're going to have to be able to go to the court room and be
there not on a rush basis like he had to -- getting there one night
at 7 p. m. -- but on a nine to five basis for two, three or four

weeks.

MR. WEST: Emmet, I think that is the beauty of your roving circuit
Judges. Now, in the federal court we have already reached that as

you perhaps know. Ve have cases that take a week or two weeks. What
happens 1s this, the chief judge, at least in this area, and I've been
in a couple of them, will say, well, I'll set a special term of

court at Florence for week so and so and if it runs two weeks, Judge .
Hemphill or somebody will be there. When youw have a week set aside or
tvo weeks set aside to try a case and have enough warranty that

pretty well does it.
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Obviously one of the roving circuit jwdges could be assigned
to the big cases.

MR. WALSH: That may well be. I'm not really strongly in favor

of one or the other. I have just asked a lat of people for their
ideas since we have discussed it and I found that some of them

seem to think that the immediate solution may well be in making

a provision constitutionally to permit the General Assembly to pro-
vide more circuit judges where needed by population.

MR. WEST: I come back -- as long as the Legislature is doing the
electing, I think we have a weak spot in the setup.

MR. WALSH: You may be right.

MR. WEST: If you vote to take away the elective power from the
Legislature, then I'd say you were right. As long as the Legis-
lature makes the determination of where they are needed and also
elects, you've got a situation that's not good.

MR. WALSH: You're probably right.
MISS LEVERETTE: Bob, what did we decide on?

MR. STOUDEMIRE: Last time we decided on sixteen circuits based on
a reasonable description and -- my notes are incomplete -- but pick-
ing up we have five roving judges.

MR. WEST: Not to exceed.

MR. STOUDEMIRE: Yes, not to exceed and have the word "irrespective"
and putting my thoughts together, I think whait we decided was that
sixteen must live in the circuit and five cowld live anywhere. That
is our decision.

MISS LEVERETTE: I have had some second thoughts on the limitation
of the number of circuits, because I believe fthe time may come when
we might want to establish more.

MR. WEST: Sarah, I would argue with you just for the sake of argu-
ment to the extent that as long as you have the transportation
facilities, the justification for the circuit is the convenience of
access and if you look at the sixteen circuits and one of the justi-
fications for creating the Georgetown Circuit, for example, was the
fact that the lawyers in Georgetown had to drive seventy miles to
Florence to get a circuit judge.
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Now I don't believe you'll find any circuit judge more
than an hour's drive from furthest county seat. Ridgeland --
and they have a little situation down in Hampton -- I believe
Ridgeland is probably an hour and one-half drive from Hampton
but that's so sparcely settled that it would be hard to justify
another judge there.

MISS LEVERETTE: That would be relieved too - talking about your
county courts.

LY

MR. WEST: Right.

MR. STOUDEMIRE: This just came to me and I"11l say this and I
won't have any more to say about it.

We could perhaps do the circuits the same way we did the --
not more than five -- if you wanted to up if not more than
eighteen circuits.

Mr. Chairman, Section 13 says that the State shall be divided
into as many -- we'd have to say sixteen circuits now and for each
circuit a judge shall be elected and so on who shall hold his
office -- and we changed that to six -- and at the time of his
election he shall be an elector of the counfity. All that seems to
be o.k.

"The present Judgesof the Circuit Courts shall continue in
office" -- we don't need that, do we? "until the expiration of
the term for which they were elected and should a new division of
the judicial circuits be made, shall be the Judges of the respective
circuits in which they shall reside after said division."

Well, that doesn't hurt anything. Do you wamt to keep this as is
with the change of "sixteen"and "six"? We created the terms for
six years, I believe.

MR. RILEY: Do we want to put the same langmage in there only . .
MR. STOUDEMIRE: We changed that lasttime.

MR. RILEY: The same language we had on the Supreme Court? Didn't
we put in about secret ballot?

MR. STOUDEMIRE: By public ballot -- shall be clected by a joint
vote of the General Assembly.

Now, Section 14 on the next page "“Interchange of
Circuits =-- Judges of the Circuit Courts shall interchange cir-

cuits with each other, and the General Assembly shall provide
therefor."
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Does everybody want to keep that?
MR. WEST: That's 0.K. It is agreecd.

MR. STOUDEMIRE: Now, Section 15. "Jurisdiztion of courts of
common pleas. -- The Courts of Common Pleas shall have original
jurisdiction, subject to appeals to the Supreme Court, to issue
writs or orders of injunction, mandamus, habeas corpus, and
such other writs as may be necessary to carry their powers into
full effect. They shall have jurisdiction in all civil cases.
They shall have appzllate jurisdiction in all cases within the
jurisdiction of inferior courts," and so on.

Of course all this -- we'll have to form our own opinion.

MR. WEST: I think we could work the jurisdiction into the court
of common pleas and general sessions possibly into one section.

MR. STOUDEMIRE: Sections 15 and 18 could be combined?
MR. WEST: Right, giving original unlimited jurisdiction in both
civil and criminal cases. Then appellate jurisdiction for all in-

ferior courts.

¥ou can also say they shall sit at least twice in each county
each year. I think that is probably a good provision.

MR. STOUDEMIRE: I don't seec any harm because it doesn't say how
long one must sit.

MR. WALSH: 1It's not a bad idea.

MR. STOUDEMIRE: Now, you're making me shift gear here on Section
17.

MR. WEST: You may as well eliminate that, because again I have
never seen the lawyer who had the courage to call the Supreme
Court's hand.

MR. STOUDEMIRE: You want to delete 17?2

MR. WEST: We might as well.

MR. STOUDEMIRE: Gentlemen, that brings us down to page 31 --
another hot one -- "Court of Probate".

MR. WEST: Why don't we eliminate Court of Probate as a Constitutional
Court. There isn't any reason for it, is there?
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MR. STOUDEMIRE: This is a matter of curiosity now -- (reading)
"shall be vested as the General Assembly may provide; and until
such provision such jurisdiction shall remain as now provided
by law."

Is that section interpreted that the probate judge be consti-
tutionally elected? You know we call him o@ne of the constitution-
al officers. N

MR. WEST: No, actually, the probate judge of Charleston County
is the only constitutional officer, isn't he?

MR. STOUDEMIRE: They changed that to make it conform to the general
statewide law.

MISS LEVERETTE: I understood the reason that was done -- was in
order to make it possible -- I don't know who's reasoning this
was, to provide -- to bring it in line with the other probate courts

and probably to provide for a uniform system.

MR. STOUDEMIRZ: One thing I would think about if you take it out
of the Constitution -- it would, in som2 of your smaller counties,
leave the way open under general state laws to combine if they
would so want to.

MR. WALSH: I think that would be a good idea. A lot of small
counties, I think in the future, would be most productive by may-
be having a county judge in probate court.

MR. WEST: W=1l1l, you know actually the probate court, if you have
been through will contests, is sort of ridiculous. You go in and
try the case before the judge of probate and winichever side loses . . .

appeal and have a trial before the circuit court -- will or no will.

MR. WALSH: All it is, is a kind of discovery process.

MR. WEST: That's right. 1It's a preliminary h=aring.

Actually, T think it should be -- the provision should be
that the General Assembly shall make provisions for matters testamen-
tary and administration.
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MR. STOUDEMIRE: 1Is it agreed then that we take it out?
MR. RILEY: What did you say, John?

MR. WEST: That the General Assembly shall make provision for matters
of probate.

MR. WALSH: I don't believe these are constitwutional officers.

-

MR. RILEY: No. It is just saying that the General Assembly will
have to make provisions.

MR. WALSH: That's really all it's saying. But why change it. Maybe
we had better leave it like it is.

MR. STOUDEMIRE: Let me ask one question, just for the record?

MR. WALSH: Except take out that very last semtence.

MR. STOUDEMIRE: You don't need that.

MR. WALSH: Put a period after "provide".

MR. STOUDEMIRE: The next General Assembly, im its wisdom, pass a law
saying that probate judges are elected in any manner that they want

to say.

Now, we're down to magistrates. I beli=ve we have already
decided that, haven't we?

That takes care of Sections 23 and 21. Where is 22?

MR. WEST: We are all through with magistrates.

MR. STOUDEMIRE: Let me find Saction 22. 1It's trial by jury -- jury
in inferior courts -- grand jury. Oh, Sectiom 22 will be coming up
later.

MR. WEST: We are now on Section 24.

MR. STOUDEMIRE: W= have omitted Sections 20, 21 and 23. We are now
on page 42.
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MR. WALSH: Everytim= I think about a magistrate -- the professor
over here says we need to consider the fact that most of our
justice is administered in inferior courts, and that is true when
you think of it.

Some of the most vital things affecting the people are handled
by your inferior courts.

I'll never forget an actual case. Do you Xnow _ ?
He was up in a trial before the magistrate and he carried along a
book. I don't think the magistrate -- I dom't know whether he could
read or not. Mr. .. __was on the other side and ole e,
with great flourish, layed out this book and started by saying, "now,
your honor, let me tell you what the law is —- he was looking at the

book and reading off some stuff. ____ _~ said "I don't believe

that is in there, let me see it?" He shut the book and said "I
brought my own book, and you can't see my baok. The judge said,
"that's right Mr. ' , you could have Grought any book you wanted

to. "

MR. WEST: You've heard - famous story. He took the book
over and the fellow looked at it and says "jwdge, your honor, M:z.

S S T is trying to mislead the court. You see that book with
the S. C. Reports and you know what a report is -- it's hearsay."

MR. STOUDEMIRE: Well Section 24 appears to me to be useless.
(Section 24. Compansation for all other officers).

MR. WEST: Let's leave that out.

MR. STOUDEMIRE: Now Section 22 -- I'm checking now -- the declara-
tion of rights is where he says it ought to go -- whether that be
your wish or not, we'll wait and see. But im the declaration of
rights: "In all criminal prosecution the . . . shall enjoy the rights
to a speedy and public trial by an impartial jury." It goes on but
that's all it has to say about the jury -- yes, in the Grand Jury

of course. We have already created that. Do we want to spz2cify the
size of juries in the Constitution or not?

MR. WALSH: I think so.
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MR. RILEY: Of course our view in Greenvill= on increasing it to
twelve was . . . jurisdiction . . . twenty-five thousand dollars
. . . county judgehandling.

If we are going to put a lot of responsibility in these
county courts, we ought to direct the General Assembly to limit it
or just not say anything about it.

MR. STOUDg%IRE: This means that the Richlamd County Court now
won't have/six jurors? g

MR. WALSH: Spartanburg only has six.

MR. WEST: Most of the county courts only have six. Of course now
I'll raise another real good one, Dick.

Do we want to keep that provision in ™all of whom must agree"?
You know the Bar Association has -- back in 'some areas now —- three-
fourths jury of something like that.

I
MR. WALSH:/Haven't been convincaed yet that it is a good thing to
have . . . two verdicts.

MR. WEST: I wasn't either until about a yeawr ago. 1In fact it was
right before Christmas last year. I tried @ little case down here
in the county court of Richland. It was sortt of an open and shut
case. The jury stayed out ten hours. They kept reporting that they
couldn't agree. Thare was one fellow on therewho said "well, I'll
just hold out until Christmas". Some of the others said, "That's
fine, Christmas is only about ten days away.' He said, "Oh, I'm

not talking about this Christmas, I'm talkimg about next Christmas."

MR. RILEY: Of course that can work two ways..

MR. WEST: Yes. I agree that it can.

MR. WALSH: I don't try many criminal cases, but I had a drunk
driving case in which they stayed out so lomg that the judge

finally declared a mistrial. It was a good «lient . . . I found
out later it was eleven to one for acquittal..

MR. STOUDEMIRE: Mr. Chairman, this section thas a lot in it. Maybe
we need to go through with it sentence by sentence.
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MR. WEST: All right.

MR. STOUDEMIRE: (reading) "All persons chawrged with an offense
shall have the right to demand and obtain a trial by jury."

MR. WEST: Everybody will agree to that.

MR. STOUDEMIRE: "The jury in cases civil or criminal in all
municipal courts and courts inferior to circuit courts, shall con-
sist of six." e

MISS LEVERETTE: I have seen the time in recorder court here in
Columbia where you couldn't get six jurors. You might take care
of this situation by extending -- county cowrts -- I mean allowing
them to have four but still keep six on your municipal courts.

MR. WEST: I would put it this way, Bob, that the petty jury of the
circuit court shall consist of twelve -~ the Grand Jury eighteen, of
which twelve may agree, and the inferior courts such numbers as may

be provided by the General Assembly.

MR. STOUDEMIRE: Does everybody agree? Twelwe and eéighteen for our
regular courts and inferior by the General Assembly.

MR. WALSH: I think that's probably all right.

MR. STOUDEMIRZ: (reading) "The grand jury of each county shall
consist of eighteen members, twelve of whom must agree."

MR. WEST: I think that's all right.

MR. STOUDEMIRE: (reading) The petit jury of the circuit court
shall consist of twelve" -- all right we hawve agreed to that --
"all of whom must agree" -- we have agreed to that.

MR. WEST: Yes. W=a agree to that.

MR. STOUDEMIRE: (reading) "Each juror must e a qualified elector
under the provisions of this Constitution".

MR. WEST: I think so.

MR. RILEY: Mr. Chairman, what do you think of the advisability --
I have heard a lot of discussions which aroused by curiosity -- I
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was thirking it might be advisable for us to comnunicate with
the defendant's organization in the Americam Trial Lawyers'
Association and ask them to state their visws on this.

MR. WEST: I agree with you. We are, however, going to submit

this to the Judicial Council before our report is submitted. I

think we might do well to call attention ta questions such as this:
"If you have any recommendations specifically on whether the Consti-
tution should provide for a unanimous verdict and so on or whether
it should be silent, we would like to have. them."

I think, Bob, that this is one of the points on which you
should make a note to call attention to in our letter or proposed
draft to the Bar Association. I think they are very much interested
and as I related last time as a result of my swing around the cir-
cuit with the State Chamber of Commerce, I was personally surprised
to see the interest in the Constitutional Study Committee. It
wasn't just limited to lawyers. At every meeting we got at least
one question "How is the constitutional revision coming along?"

MR. STOUDEMIRZ: (reading) "between the ages of twenty-one" -- I
am assuming -- that they way the Constitution is written now you
don't need twenty-one.

MR. WEST: The question is do you want to eliminate that age. The
Federal Courts have eliminated the age situation and it is quite
possible -- some has raised the question . . .

MR. RILEY: I move that we strike twenty-one and sixty-five.

MR. WALSH: The idea is that thzre are a lot of good seventy year
old people who are retired.

MR. RILEY: You have got the "qualified elecfor".
MR. WEST: I think the "qualified elector” . . .

MR. RILEY: If you lower the voting age to eighteen.
MR. STOUDZMIRE: Now, what?

MR. RILEY: Lower the jury age.

MR. STOUDEMIRE: Does that suit you?
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MR. WEST: Right. "must be a qualified elector".

MR. STOUDEMIRE: O.K. and- "under the provisions of this Consti-
tution".

MR. WEST: Do you want to leave "and of goad moral character"?
I have never seen a juror challenged on those grounds.

MR. STOUDEMIRE: I like that. It sounds goomd.

=

MR. WEST: O0O.K wWe'll leave it in.

MR. STOUDEMIRE: And then by giving the General Assembly the right
on these inferior jurors will take care of he last two provisos,
would it not?

MR. WEST: Right.

MR. STOUDEMIRS: Now, one more question. Is this a bill of rights
statement or is it a court statement? Or dwes it make any difference?

MR. WEST: I think it's really basically a Till of rights.

MR. WALSH: The question of what is a speedy trial is one that never
has been determined.

MR. STOUDEMIRE: My feeling is that it would& be better to put it
along with all the other grand juries-- you see we have three or
four sections already on the grand jury and it would all fit in.
Is it all right to transfer?

MR. WEST: Yes.

MR. STOUDEMIRE: The next Section is 25. "Powers at chambers".

MR. WEST: The thing that coancerns me about this -- if we eliminate
it would the question come up: "Does the judige have the power

when court is not sitting to issue orders and so on2?"

I would be inclined to say that he doesn't, because I'm sure
some lawyer would raise the question and prodiuce litigation.

MR. WALSH: I think you're right.
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MR. STOUDEMIRE: Mr. Abernathy raised the question: "Do you want
that last sentence?"

"The judges of the circuit court shall have such powers at
chambers as the General Assembly may provide."

Do we want to broaden that and take in th«e county court idea
or not?

MR. WEST: They would have it anyway wouldn't they?
MR. STOUDEMIRE: Yes. i

MR. WEST: Would the General Assembly have the right to give the
judges of inferior courts such powers and so am?

MR. STOUDEMIRE: Yes.
MR. WEST: Let's just leave that section -- that sentence out.

MR. STOUDEMIRE: (reading) "as when in open court". Now that
doesn't do anything, does it?

MR. WEST: No.

MR. RILEY: You don't want to add county court in there?

MR. WEST: Do you need it? I see no real objection, but at the same
time doesn't the General Assembly have the right to give the county

court in the absence of some restrictive provision.

MR. STOUDEMIRE: What worries me is that you make a positive state-
ment about the others. Could someone argue that you meant to exclude

them?

Let's see if we have a citation on this angywhere.

MISS LEVERETTE: If you look at it from the standpoint of limitation

on powers it still
MR. STOUDEMIRE: I don't see anything.

MR. RILEY: Well, we would want the county judges to have the same
powers, wouldn't we, or not?

MR. WALSH: I think so.
MR. RILEY: If so, I'd say let's put them in.

MR. WEST: Yes, let's put that in -- what you're doing here is giving
the power in chambers that they have in open court and no more. Right?
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MR, RILEY: That's right.

MR. WEST: Why don't we say -- Supreme, circuit and county courts.

MR. WALSH: Well, what about judges of inferior courts?

MR. WEST: Judges of inferior courts. You don't want to call a
circuit court an inferior court. Why don't we say Jjudges of all
courts shall have the same power at chambers as when in open

court.

¥

MR, STOUDEMIRE: '"to issue".
MR. WEST: No, don't put in all that.

MR. WALSH: It used to be the tradition in this State that you had
to mean open courts.

MR. WEST: Right.
MR. WALSH: The court had to be open.

MR. WEST: 1In other words it's Just a . . . that maybe you are
limiting it.

MR. WALSH: The theory now is, the court is open any time the judge
is there.

MR. WEST: Judges of all courts shall have tthe same power at
chambers as when in open court.

MR. RILEY: Doesn't that mean that they get into pleas and things
like that?

MR. WEST: I don't think so.

MR. WALSH: 1I'll tell you one of the biggest savings we can make
is to make some provision to let people out. ©n their own bond.
The record shows that you're just cooping these people up in jail
and it doesn't help a thing.

MR. RILEY: I certainly think we ought to think about this. It
might be carried a lot farther than we are hitting on.

MR. WEST: Let's make another note to call tihe Bar's and the
Judicial Council's particular attention to tihese two items.

MR. RILEY: My information is that all courts. . .
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MR. WEST: Right. All courts shall be opem at all times for all
purposes. That's our theory. )

MR. STOUDEMIRE: For an explanatory note, I'd say that all these /

things are automatically included in this, am I right? /
{

MR. WEST: Right, and let's take a ten minutes break.

Mr. Jim Smith's funeral is being held this afternoon and I
don't know if this would affect anybody else or not -- the funeral
is at 3 o'clock this afternoon. I would like to go.

MR. STOUDEMIRE: I was just wondering if we should finish the
courts and then adjourn for the day.

MR. WEST: Would it suit everybody to contimue on until about
2 or 2:15 p. m. and we'll just see how far we can get.

MR. RILEY: I'm going to have to meet a client at 1 p.m. and I'll
have to miss from 1 until 2. I'11l get back at 2 o'clock.

MR. WEST: Dick, we are trying to decide when we can have a make-

up meeting. Emmet says next Thursday and Friday would be completely
out with him. How many more meetings are we going to need before

we can get this thing wrapped up, Bob?

MR. STOUDEMIRE: I would say local governmemt would take a full day.
Then we have the section on miscellaneous.

MR. WEST: Another day, do you think?

MR. STOUDEMIRE: The big thing is, do we need to do any great re-
search on divorce? Are you going to leave it in the Constitution

as it is?

MR. RILEY: 1I'll tell you what we need now. It looks to me like
it is about a two-day get together.

MR, WALSH: I think we need to put everythimg we have decided on
together.

MR. RILEY: Well, we have got to finish first, Emmet.

MR. WEST: We will have to go through and then we'll have to get
the draft of what we have done. Then we'll lhave to assess that and
revise it. Then we've got to send it out tow the various organi-
zations and hold public meetings on what we lhave. Then we've got
to make our final decision.

MR. STOUDEMIRE: We haven't made a final agrwement on the search
warrant provision. That's a hold-over. We never made a final
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decision on urban renewal. Those two thingjs come to minéd right
now.

MR. WALSH: There are a number of things thiat occur to me. Some
relate back to local government.

MR. WEST: Let's just say that we must settle down for probably
a two-day meeting. How about the 12th and 13th of January? Ve
will probably get out of the General Assembly on Wednesday.

MR. WALSH: The only reason I'm so tied up mext week is that you
know this week everybody closed on Tuesday and yesterday was the
only day we have had this week.

MR. STOUDEMIRE: That would step us up a week -- the 19th.
MR. WALSH: We had one scheduled for the 19tk and 20th.
MR. WEST: What would suit you, Dick?

MR. RILEY: I think we are going to have to make a sacrifice to
get this thing tied up. We might as well do it early in the
session. :

MR. WEST: It would be a whole lot easier early in the session.
MR. STOUDEMIRE: After we get this local gowernment thing out of
the way, we can do a lot of the other in short sessions if you
have to -- like two hours.

MR. WEST: I think that maybe Monday afternoon we can come in at
about 3 p. m. or so and work until 3 p. m.

MR. RILEY: And Tuesday morning too.
MR, WEST: Yes. We'll have a couple of hour:s then.

MR, WALSH: We can work into the schedule with you folks.

MR. WEST: I know from experience that once you get into the grind
of that three-day week, on Friday you aren't worth anything anyhow.

MR. RILEY: That's why we might as well try to tie up the loose
ends and then meet in short sessions.

MR. STOUDEMIRE: Would this be at 10 A. M. an the 12th?

MR, WEST: Yes. We will write a letter to the gentlemen who are
not here and say that we particularly need this session and a full
attendance.
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MR. WALSH: I would suggest that you put im a stamped envelope
and ask that the cards be sent back, saying whether or not they
can be here.

MR. STOUDEMIRE: It might help. It won't hwurt.

MR. RILEY: While we are still thinking abowt meeting on the 12th
and the 13th, do you think it would be possible for us to meet

at 2:30 on the 12th. To be able to work Friiday morning would be
a tremendous help to me and to be able to ewat a quick lunch and
drive down during the lunch hour -- this wowld suit me.

MR. WEST: That might not be a bad idea witlih a firm commitment to
work Saturday.

MR. RILEY: And then work all day on Saturdazy -- Saturday afternoon--
and if we were in it, I wouldn't mind stayimg over until Sunday.

MR. STOUDEMIRE: John, I wouldn't hesitate tto send out notices of
the meeting for 2:30 Friday -- say 2:30 until 7:00 or something
like that.

MR. WALSH: And 9 a. m. the next morning andi stay in the afternoon
to try to finish up. It would suit me fine. I would only suggest
that the letter go out with a little bit moxe detail, perhaps a
card to send back.

MR. WEST: I'll dictate the letter right now.
ok Members of the Constitutional Study Committee
From: John C. West, Chairman

The next meeting of the Constitutional :Study Committee has
been set for 2:30 p. m. Friday, January 12, dn the Wallace Room,
State Board of Health, Bull Street Extension.

This meeting has been scheduled as a "make-up" meeting be-
cause of the lack of attendance at the last meeting and the
necessity of covering considerable ground in order that a report
may be ready for the 1968 Session of the Geneeral Assembly.

Our proposed schedule calls for a meetimg on Friday afternoon
to last until approximately 7:00 p. m., to resume the meeting at
9:00 a. m. Saturday morning and continue untiil the local govern-
ment section, at least, is complete. This siection is one of the
most cruclal of the entire study and it 1s esssential that we have
full attendance or near full attendance.




December 29, 1967
page 32

Please indicate on the enclosed card if you can attend
these sessions.

Encl. (stamped, self-addressed postal card)
JCW.gm

MR. STOUDEMIRE: We are now on Section 26, Mr. Chairman.

MR. WEST: "Charge to juries. Judges shall not charge juries in
respect to matters of fact, but shall declare the law."

MISS LEVERETTE: How does that work in Fedewral Court?

MR. WEST: Sarah, it's right singular. Now Judge ,
God rest his soul, a great one. He took sides in his latter years,
and he'd try a case for you if he took side:s with you. I was al-
ways fortunate. He always took my side except one case and he
took the opposite side and I have never had such a miserable time
in all my life, but I'll be darned if the jury didn't decide for

me.

What I'm saying is that oftentimes the juries resent the
Judges telling them what to do.

MISS LEVERETTE: It looks to me that there is a possibility of
the abusing of that.

MR. WEST: The juries don't let them abuse ft. I'm convinced of
that. I have seen cases where Judge took my side and
Judge too where actually the result before the jury
was less than I anticipated.

MISS LEVERETTE: Well, it does have the advamtage too possibly
of a clarification.

MR. WALSH: I was going to say that that perinaps is the biggest
advantage. There are times when you can't explain the principal
of law without also utilizing some facts as they apply to that
case.

MISS LEVERETTE: I think that is needed in meny instances, because
the juries are handicapped.

MR. WEST: And the examples that are used ofttentimes come close
to a comment on the fact if they are . . . Frankly I think it is
a matter of constitutional law and ought to tbe eliminated.

MR. STOUDEMIRE: You could still come back to it by statute?

MR, WEST: Right.
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MR. WALSH: I rather agree with you, gentlemen. I think we
have reached a position of maturity in our law here in this
State and we can move on a step farther.

MISS LEVERETTE: It works out as a practical matter.

MR. WEST: As a practical matter I have no compunction about
going into Federal Court even with a bias jumdge as long as I
have a jury, because as sure as the judge goes too far, the jury
is going to right him.

MISS LEVERETTE: The great advantage too is the freedom of the
judge to clarify. I think you will get better.

MR, WEST: I think you would get shorter charges.

MR, WALSH: And also probably eliminate some lengthy delibera-
tions on the part of the jury when they are able to get the law
as tied to their facts.

MR. STOUDEMIRE: Delete then? Then we skip over to page L47. Of
course, the Attorney General -- we have already agreed to keep
him in the Constitution and so on. I think the big question here
is, is this the proper place. You know the Attorney General is
in the Executive Article. :

MR. WEST: 1Is this repetitious?

MR. STOUDEMIRE: Well in the other place it just says "the Attorney
General shall be elected" -- that's all, John.

The question here would be whether you would want to -- "who
shall perform such duties as prescribed by Iaw".

"He shall be elected by the qualified electors of the State for
a term of four years, and shall receive for his services such
compensation'"-- and back here in Article 4, it just simply says:

"There shall be elected by the qualified voters of the State"
as we now have -- after making all the changes.

MISS LEVERETTE: He is really a member of the Executive Department,
isn't he?

MR. STOUDEMIRE: Yes -- "who shall hold his office for a term of
four years and until his successor is elected and qualified" and
80 on.

MR. WALSH: It seems to me like we are saying the same thing twice.

MR. WEST: Let's eliminate it.
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. MR. STOUDEMIRE: O0.K. Now, Section 29. "Solicitor." Let me
see. Somebody at the last meeting had some'thing to say about
solicitors. I have forgotten who it was.

MISS LEVERETTE: Brantley -- didn't Brantley have something to
say?

MR. STOUDEMIRE: According to this, this camstitution hasn't
been amended -- back to '95 -- they visualized these county courts.

"In the event of the establishment of. county courts the
General Assembly may provide".

MR. WALSH: (reading) "for one solicitor for each county in the
place and instead of the circuit solicitor™.

MR. STOUDEMIRE: I had never seen that.
MR. WEST: I din't know that either.

MR. WALSH: You know that's really what we ought to have. You
ought to have a full-time solicitor for all courts.

MR, STOUDEMIRE: Shall we just keep this as it is?

. MR. WEST: He recommends that we eliminate that.
MR. STOUDEMIRE: O0.K. Now, we still have the circuits, right?
MR. WEST: Right.

MR. STOUDEMIRE: We have got to have somethiing to go with the
circuits?

MR. WEST: I like that provision that you can have one per county.

MR. STOUDEMIRE: My feeling would be -- over here on this side when
I comment -- that we would draw praticular azttention to that last
sentence.

MR. RILEY: We don't want to put a provision in there to make
him full time?

MR. WEST: I think we are going to have to because you still have
some in the circuits. I think it ought to be full time.

MISS LEVERETTE: Do we have some that are not full time?

MR, WEST: Mr. practices law am the side.
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MISS LEVERETTE: I didn't realize that.
MR. RILEY: Oh, yes, and has a. igood practice.
MR. STOUDEMIRE: What do they pay them?
MR. WEST: About ten thousand.

MR. WALSH: I think it is twelve now. has a seven thousand
five hundred dollar assistant.

MR. RILEY: We have a county solicitor and)he has an assistant.

MISS LEVERETTE: How much are solicitors pzid in your smaller
counties?

MR. WALSH: All solicitors are paid the samce.

MR. RILEY: You know we are talking about ciircuits generally. Aas
far as changing the circuits around, one wemk thing about our cir-
cuit, of course, in Greenville and Pickens, is a real unfortunate
situation where our solicitor has to go ovear to Pickens. 1If Green-
ville was a circuit by itself and Pickens im with other counties,

the General Assembly could change that withmut delving in the
Constitution.

There is no use of our getting into what the circuits are.
There is nothing in the Constitution that s=ys that one county

can't be a circuit.

MR. WEST: No.

MR. STOUDEMIRE: 1In fact, it authorizes it.. Do you want to continue
with the election of solicitors?

MR. WEST: I think so, yes.
MR. WALSH: Yes. Our tradition is such.
MR. STOUDEMIRE: Section 29 is o.k. as it is;, right?

Now, Section 30. "Sheriff and coronear".

MR. WEST: I think we ought to leave that far the section on county
government, don't you?
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MR. STOUDEMIRE: Yes. If there is some idea of removing it from
the Constitution, I think it needs to be discussed.

MR. WEST: I think so too. There is definittely some argument for
eliminating the sheriff and the coroner as constitutional officers,
particularly if you have the combination of law enforcement in the
metropolitan areas.

MR. STOUDEMIRE: Dr. Bain has this listed in the county government.
MR. WEST: It is controversial?

MR. STOUDEMIRE: Yes.

MR. RILEY: 1I'd like to point this solicitor section out to .

MR. STOUDEMIRE: All right.

MR. WALSH: You know, in Spartanburg they have found this gquestion
of keeping up with indictments a real problem, so what our dele-
gation did was to find a good secretary. She has an office at the
courthouse and she thare works for both the county and circuit
solicitor. It is working out very well.

MR. RILEY: Do you think we ought to limit each circuit to one solic-
itor?

MR. WALSH: It doesn't limit the number of assistants. Yes, I
think we ought -- you ought not have but one solicitor in one cir-
cuit, but you might have three assistants. 'That could be provided
by the General Assembly if the occasion should arise.

I don't belisve there is any impediment now in the General
Assembly providing and paying for an assistamt solicitor. I believe
it could be cured by statute now if you wanted to.

MR. WEST: We have Sections 31 through 34.

MR. STOUDEMIRE: Now, this is technical. Professor Abernathy
suggests that all of it be taken out.

MR. WEST: I see no reason why it should be kept in.
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MR. STOUDEMIRE: (reading) "“Section 31. BAll writs and processes
shall run" -- "Section 32. The General Assembly shall provide
by law for the speady publication of the decisions of the Supreme
Court." You would do that automatically, wouldn't you?

"Section 33. Circuit courts and all courts inferior there-
to and municipal courts shall have tha2 power, in their discretion,
to impose sentence of labor upon highways" —-- well, that's auto-
matic. =

"Section 34. All matters, civil and criminal, now pending" --
well, that would be too.

MR. WALSH: I don't see how any of that has any part in the Consti-
tution.

MR. RILEY: Let's strike it all out.
MR. WALSH: It suits me.

MR. STOUDEMIRE: All right then, we delete Sections 31, 32, 33 and
34.

You know down in Charleston -- I was working with them on a
form of county goveraiment. They had the feeling that the old
constitutional officers would go along with being appointed.

They were saying something to the effiect that the clerk of
court was well qualified to be clerk or some such statement, and
therefore, based on this, that he would p=2rhaps take his chances
with the county board rather than he would election.

Mr. Chairman, Professor Ahernathy says eliminate all of
Article VI on arbitrations and all these other things.

The only thing that comes to my attemtion is that tha General
Assembly can change the venue without a constitutional mandate if
it wanted to, couldn't it?

MR. WEST: I like this provision that you mumst be tried where the
offense is committed unless there is a change of venue. . .

MR. STOUDEMIRE: John, could we rewrite this -- or in other words
express the idea that the person has a right to be tried where the
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of fense was committed, unless a change of wenue has been granted --
and include that somewhere in the declaration of rights?

MR. WALSH: That would be the solution to it.
MR. RILEY: Where is it in the Constitutiam?

MR. STOUDEMIRE: On Working Paper #3, page: 50, about two-thirds
down in Section 2. i

We could turn the wording around, I think, and make the
"defendant shall be tried in the county whz=re the offense was
comnitted".

MR. WEST: Right.

MR. STOUDEMIRZ: "Section 3. Law and equitsy." Is there any-
thing to that -- "Justice shall be administiered in a uniform mode
of pleading without distincition between law and equity."

"Section 4. Every statute shall be @ public law, unless
otherwise declared in the statute itself."
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