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C o n stitu tio n a l Provisions on S ta te  Services 

The p rov ision  o f se rv ices  by the s ta te s  and the necessary reg u la tio n s

re la te d  th e re to  may be done by the  General Assembly w ithout any mention in  

the  C onstitution* Consequently, most modem c o n s titu tio n s  t r e a t  s ta te  

serv ices  very broadly and omit most d e ta ils*  The cu rren t reasoning i s  th a t  

on m atters o f  g rea t concern as h e a lth , w e lfare , education , e t c . ,  the  C onsti­

tu tio n  should encourage the  General Assembly to  provide fo r  these  se rv ices  

adequately by b r ie f  statem ents o f c o n s ti tu tio n a l in te n t .

South C arolina has ra th e r  long prov isions on some s u b je c ts ,  but has very 

l i t t l e  i f  anything to  say on o th e rs . For example, th e  C o n stitu tio n  t r e a t s  

mental h e a lth , penal in s t i tu t io n s ,  and education , bu t g en era lly  omits h igh­

ways, a i r p o r ts ,  pub lic  h e a lth , pub lic  w elfare as cu rren tly  ap p lied , and so 

on. Most o f  the p rovisions in  the S. C. C onstitu tion  p e r ta in  to  d e t a i l ,  

r a th e r  than providing guarantees o r r e s t r ic t io n s . Perhaps, th e  sec tio n s  on 

the  superin tendent o f  education and th e  s ta te  board o f education are  th e  only 

ones which have a v i t a l  e f fe c t  on the  cu rren t method o f doing th in g s . In 

so f a r  as rev is io n  i s  concerned, we are fo rtu n a te  in  th a t  no entrenched i n s t i t u ­

tio n s  a re  given c o n s ti tu tio n a l s ta tu s  as i s  th e  independent s ta tu s  o f u n iv e rs ity  

system sin some s ta te s .  T herefore, th e  committee should be ab le  to  r e s ta te  

these  a r t i c le s  w ithout d is tu rb in g  in  any se rio u s  manner any o f  th e  e x is tin g  

functions in  the S ta te .

Most s t a t e  c o n s titu tio n s  and modern rev is io n s  t r e a t  Education as a sep a ra te  

A r tic le .  This seems to  be in  l in e  w ith th e  :enphasis which should be given to  

th i s  fu n c tio n . O ther prov isions on s ta te  se rv ices  are usually  grouped under 

some broad heading as an a r t i c le  o r  included in  m iscellaneous p ro v is io n s . I t  

i s  suggested th a t  th e  Committee agree on th e  su b jec ts  which should be mentioned

and then determine th e  b e s t arrangement fo r  l i s t i n g .
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* ARTICLE XII
Charitable and Penal Institutions

Section 1. Institutions for care of insane and poor provided for._In­
stitutions for the care of the insane and the poor shall always be fostered 
and supported by this State, and shall be subject to such regulations 
as the General Assembly may enact.

See Const. 1868, XI, 1.
1914 (28) 960; 1915 (29) 104.

Section 2. Board of regents—powers.—The Governor shall, with the 
advice and consent of the Senate, appoint a Board of Regents, consisting 
of five members, whose terms of office shall be so designated that the 
term of one member shall expire each year, subject to the removal by

. the Governor for cause; which Board shall have charge of such institu­
tion or institutions as may be maintained by the State for the care of 
the insane. The Board of Regents shall have exclusive power to appoint 
and, in its discretion, remove one Superintendent thereof, and the Super­
intendent, who shall be a physician, shall have the power, in his discretion, 
to appoint and remove all other officers and employees of such institution, 
or institutions, subject to the approval of the Board of Regents.

1915 (29) 594; 1917 (30) 222.

Section 3. County poor.—The respective counties of this State shall 
make such provision as may be determined by law for all those inhabitants 
who by reason of age, infirmities and misfortune may have a claim upon 
the sympathy and aid of society.

Section 4. Directors of benevolent and penal state institutions.—The 
directors of the benevolent and penal State institutions which may be 
hereafter created shall be appointed or elected as the General Assembly 
may direct.

See Const. 1868, XI, 3.

Section 5. Directors of penitentiary,—The Directors and Superintend­
ent of the Penitentiary shall be appointed or elected as the General As­
sembly may direct.

See Const. 1868, XI, 2.

Section 6. Convicts sentenced to hard labor.—All convicts sentenced to 
hard labor by any of the Courts in this State may be employed upon the 
public works of the State or of the Counties and upon the public high­
ways.

Section 7. Reformatory for juvenile offenders.—Provision may be made 
by the General Assembly for the establishment and maintenance by the 
State of a reformatory for juvenile offenders separate and apart from 
hardened criminals.

See C onst 1868, X, 8.
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Section 8. Vacancies.—The Governor shall have power to fill all va­
cancies that may occur in the offices aforesaid, except where otherwise 
provided for, with the power of removal until the next session of the 
General Assembly and until a successor or successors shall be appointed 
and confirmed.

See Const. 1868, X I, 4.

Section 9. Control of Convicts.—The Penitentiary and the convicts 
thereto sentenced shall forever be under the supervision and control of 
officers employed by the State; and in case any convicts are hired or 
farmed out, as may be provided by law, their maintenance, support, 
medical attendance and discipline shall be under the direction of officers 
detailed for those duties by the authorities of the Penitentiary.

This a r t i c l e  i s  concerned w ith  th re e  th in g s : I n s t i tu t io n s  fo r  m ental 

p a t ie n ts ;  p ro v is io n  fo r  th e  poor; and in s t i tu t io n s  f o r  c r im in a ls  and d e l in ­

quen ts . O v er-a ll th e  A r t ic le  re v e a ls  th e  concern o f  th e  d e leg a tes  t o  th e  

1895 Convention fo r  th e  m entally  i l l ,  th e  p o o r, and people invo lved  in  

crim es. The A r tic le  prov ides a  mandate fo r  th e  G eneral Assembly to  tak e  

a c tio n  in  areas in  which i t  can a c t  under th e  re se rv e  powers o f th e  S ta te  

un less forbidden to  do so . The A r t ic le  s e t s  ou t to  in su re  th a t  ju v e n i le s ,  

p r is o n e rs ,  and th e  m entally  i l l  w i l l  be humanely t r e a te d .  For some re a so n , 

m ajor re s p o n s ib i l i ty  fo r  c o n tro l over in s tu tu t io n s  fo r  th e  m entally  i l l  i s  

p laced  in  th e  Governor w hile th e  G eneral Assembly i s  ass ig n ed  th e  o th e r  two

a re a s .

Looking a t  th e  A r tic le  as a  w hole, th e  language i t  uses i s  o u t o f  d a te  

and some o f th e  p ro v is io n s could prove em barrassing , e s p e c ia l ly  i f  a  co u rt 

were to  apply a s t r i c t  in te rp r e ta t io n  o f  th e  C o n s ti tu tio n , th e  p re se n t m ental 

h e a lth  commission g e ts  around th e  c o n s t i tu t io n a l  p ro v is io n  by s t a t in g  th a t  i t  

i s  a lso  th e  Board o f Regents and th e  c o n s t i tu t io n a l  language about d ire c to rs
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and th e  superin tenden t o f th e  p e n ite n tia ry  p re sen t a s im ila r  problem s in ce  

th e  laws now recognize a Board o f  C orrections in  charge o f  c o r re c tio n a l  

in s t i tu t io n s *  S im ila r ly , "reform atory  fo r  ju v e n ile  o ffen d ers"  i s  no longer 

th e  wording recommended*

None o f  th e  modern s t a t e  c o n s ti tu tio n s  go in to  d e ta i l  concerning h e a lth ,  

penal in s t i t u t i o n s ,  m ental h e a lth ,  e tc .  Most o f  th e  o ld e r  ones do have some 

d e t a i l ,  b u t n o t to  the  degree th a t  South C aro lina  uses in  A r t ic le  X II. There­

fo re ,  i t  appears to  be in  o rd e r th a t  only a  b r i e f  mention be made o f  such 

fu n c tio n s , p rim arily  to  g ive emphasis to  th e  program s. As you know, th e  

General Assembly has th e  in h e ren t r ig h t  to  enac t laws on th e se  su b je c ts  un less 

r e s t r ic t e d .  These func tions a re  a reas  where th e  G eneral Assembly has t o  be 

t r u s te d  to  do th a t  which i s  necessary  and wise and fo r  th e  w e lfare  o f  th e  

c i t iz e n s .  Unless th e re  a re  some a reas  where th e  Committee f e e ls  th a t  c o n s t i­

tu t io n a l  p ro te c tio n s  o r  guaran tees a re  needed, th en  a g en e ra l s ta tem en t should  

be adequate. The developments in  th e  f ie ld s  o f  m ental h e a l th ,  r e h a b i l i t a t io n  

o f  p r is o n e rs ,  m ental r e ta rd a t io n ,  and ca rin g  fo r  poor and aged change so  f a s t  

and from decade to  decade u n t i l  d e ta i le d  c o n s t i tu t io n a l  p ro v is io n s  can h ard ly  

apply. I t  would seem w ise r to  p rovide fo r  th e se  m a tte rs  g e n e ra lly  and l e t  

th e  amendment process to  be used i f  abuses in  l a t e r  y ea rs  demand such a c tio n .

You may wish to  no te th a t  in  1937 A r t ic le  I I I ,  s e c tio n  32 was amended 

so  th a t  th e  r e s t r ic t io n s  on s t a t e  pensions would n o t in te r f e r e  w ith  w e lfa re  

payments. This amendment s p e lle d  o u t th e  w e lfa re  program in  g re a t  d e t a i l ,  

so' much so th a t  th e  e n t i r e  s e c tio n  was removed from th e  C o n s titu tio n  by a  1945

amendment•

Before decid ing  on th e  n a tu re  o f  t h i s  A r t ic le ,  th e  Committee shou ld  be

aware th a t  some groups in  th e  country advocate s t a t e  c o n s t i tu t io n a l  p ro v is io n s  

which in su re s  one the  r ig h t  to  rece iv e  p u b lic  w e lfa re , th a t  th e  c i v i l  r ig h ts  o f  

th e  m entally  re ta rd e d  should  be p ro te c te d , and th a t  p r iso n e rs  should  be



C h aritab le  and Penal Working Paper5

p ro tec ted  by statem en ts which re q u ire  r e h a b i l i t a t io n .  These th in g s  a re  

l i s t e d  here only to  show the Committee th e  type o f  concern which could be

f included  in  a  C o n s titu tio n  and to  open th e  way fo r  th e  Committee t o  co n sid er 

o th e rs  and n o t overlook v i t a l  a re a s .

In  con tinu ing  th e  concern shown by th e  d e leg a tes  to  th e  1895 C o n s titu ­

t io n ,  th e  Committee could propose an A r t ic le  on s t a t e  s e rv ic e s  s im ila r  to  

th e  fo llow ing  based in  g en e ra l upon th e  recommendation o f  th e  Kentucky Com­

m ission:

The h e a lth ,  w e lfa re , and s a fe ty  o f  th e  l iv e s  and p ro p e rty  o f  th e  

people o f  t h i s  s t a t e  and th e  conserva tion  o f  i t s  n a tu ra l  re so u rc e s ,

In c lu ding bu t not

^and-^m are  m atte rs  o f  p u b lic  concern. The G eneral Assembly

s h a l l  e s ta b l is h  by law ap p ro p ria te  agencies to  p rovide fo r  th e se  m atte rs  

o f  p u b lic  concern and.-fix  th e  re sp e c tiv e  fu n c tio n s , powers^and d u tie s  o f  

such ag en cies .

The G eneral Assembly s h a l l  e s ta b l is h  in s t i t u t i o n s  fo r  th e  confinem ent 

o f  a l l  persons conv icted  o f  such crim es as may be d esig n a ted  by law , and 

s h a l l  p rovide fo r  th e  custody , m aintenance, h e a l th ,  w e lfa re , ed u c a tio n , 
and r e h a b i l i t a t io n  o f  th e  in m a te s ^ ^

I t  may n o t be wise to  follow  thg**Kentucky p rocedure . The South C aro lin a  

C o n s titu tio n  does n o t co n ta in  s e c tio n s  on n a tu ra l  re s o u rc e s , w i ld l i f e ,  e t c .  and 

i t  may be b e s t  p o licy  to  l e t  t h i s  s i tu a t io n  con tinue .

At t h i s  p o in t ,  i t  appears th a t  th e  b e s t  procedure would be t o  agree upon 

th e  fu n c tio n s  o f  s t a t e  government which may need to  be m entioned in  th e  C o n sti­

tu t io n  and th e  type o f  s ta tem en t needed. A ll o f  th e se  s ta tem en ts  then  could  be 

compiled to  form a new b r i e f  s e c tio n  on governm ental fu n c tio n s . O ther m a tte rs  

w i l l  come up l a t e r ,  such as boards o f  h e a lth  and some o th e r  item s in  th e  

l e g i s l a t iv e  a r t i c l e .  Education i s  u su a lly  g iven  s p e c ia l  emphasis and th i s  

fo llow s our h is to ry  as w e ll as th e  cu rren t i n t e r e s t  in  th e  s u b je c t .
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ARTICLE XI 
Education

Section 1. Superintendent of education.—The supervision of public in­
struction shall be vested in a State Superintendent of Education, who 
shall be elected for the term of two years by the qualified electors of the 
State, in such manner and at such time as the other State officers are 
elected; his powers, duties and compensation shall be defined by the 
General Assembly.

See Const. 1868, X, 1.

As you w ell know, the  c o n s titu tio n a l amendment having th e  superin tendent 

o f education appointed was narrowly defeated . Based on the  v o te , one could 

ju s t  as w ell argue the  case e i th e r  way. Some people f e e l  th a t  some o f the  

lo ca l s trugg les in  the appointing o f S ta te  Board members during th i s  g eneral 

period influenced a number o f v o ters  to  re ta in  th e  p resen t method o f e le c tio n .

Of course, th is  i s  con jec tu re .

The Committee may have to  consider the  question  o f th e  superin tendent 

along with A rtic le  IV, sec tio n  24 which provides fo r th e  c o n s ti tu tio n a l o f­

f ic e rs  and which was the  sec tio n  sought to  be amended in  1964 ra th e r  than 

A rtic le  XI, sec tio n  1.

In considering the  se le c tin g  o f th e  S uperin tendent, sev e ra l p r in c ip le s  come 

to  l ig h t .  1) Should the  Superintendent be e lec ted ?  2) I f  he should no t be 

e le c te d , then who should appoint? The Board o f Education as was proposed in  the  

amendment accompanying the  question  on e le c tio n  and which did  rece iv e  a  m ajority  

vote i s  one p o s s ib i l i ty .  The Governor i s  ano ther, o r th e  Board could make 

recommendations to  the  Governor. 3) Is  the o ff ic e  a c o n s t i tu tio n a l  one or should 

i t  be l e f t  to  the  General Assembly?

No conclusive evidence can be drawn from th e  p ra c tic e  in  o th e r s t a t e s .  In 
he

many s ta te s  th e  Superintendent i s  popularly  e le c te d ; in  o th ers  / i s  s e le c te d  by th e  

Board; in  some he i s  appointed by th e  Governor; th e  m ajo rity  o f s ta te s  make the 

superin tendent along with the  Board a c o n s ti tu tio n a l q u es tio n , bu t some do n o t.
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See th e  ta b le  on th e  next page.

In Maryland, th e  su p erin ten d en t and th e  board a re  re g u la ted  by law and 

the  proposed d ra f t  o f th e  C o n s titu tio n  recommends th a t  th i s  p ra c t ic e  con tinue; 

th e  Alaska C o n s titu tio n  does n o t mention e i th e r  th e  su p erin ten d en t o r  th e  

boards; and n e i th e r  does th e  N. J .  C o n s titu tio n  which l im its  th e  s t a t e  d ep a rt­

ments to  twenty under th e  co n tro l o f  th e  Governor w ith s t a t e  sen a te  confirm a­

t io n  o f appointm ents.

I t  i s  suggested  th a t  th e  Committee make a te n ta t iv e  conclusion  on the

Superin tendent o f  E ducation, su b je c t to  f u r th e r  review  and co n sid e ra tio n  when 

c o n s t i tu t io n a l  o f f ic e r s  a re  considered  as a p a r t  o f  th e  Executive A r t ic le .  The

se le c tio n  method does b ea r a d ir e c t  r e la t io n s h ip  to  r e s p o n s ib i l i t i e s  which may 

be assigned  to  th e  Governor.

Section 2. State board of education.—There shall be a State Board of 
Education composed of one member from each of the judicial circuits of 
the State. The members shall be elected by the legislative delegations of 
the several counties within each circuit for terms and with such powers 
and duties as may be provided by law, and shall be rotated among the 
several counties. .

See Const. 1868, X , 2 ; 1963 (53) 75. —  (

This s e c tio n  was amended in  1963 to  p lace  th e  s e le c t io n  o f  th e  board  in  th e

G eneral Assembly, using ju d ic ia l  d i s t r i c t s ,  and removing th e  board  from th e

Governor. This amendment, in  e f f e c t ,  doubled th e  s iz e  o f  th e  board . Most o f

th e  same q u estio n s ra is e d  in  th e  p r io r  d iscu ss io n  concerning th e  S uperin tenden t 

o f  Education a ls o  apply h e re . Namely, s h a l l  th e  board  con tinue as a  c o n s t i tu ­

t io n a l  board? How s h a l l  i t  be s e le c te d ?  S h a ll i t  be l e f t  to  th e  c o n tro l  o f

th e  G eneral Assembly bu t by law r a th e r  than  c o n s t i tu tio n ?  See th e  ta b le  on
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STATE BOARDS OF EDUCATION AND CHIEF SCHOOL OFFICERS 
FOR THE COMMON SCHOOL SYSTEMS, 1947(a)-! 965(b)*

Chief method̂  of J fleeting Chief method of selecting
_____ rfa/s board_____________  chief elate school off iter

•
Elected by 

People
Appointed 

by Governor
-\

Other
Elected by 

people
Appointed 

by state board
State 1947 1965 1947 1965 1947 1965 i947 1965 1947 1965

Alabama........................ ★ ★ 4c —
Alaska............................ e  e e  e ★ I 4cArizona.......................... /  ★ ★Arkansas....................... . . . . . . . . ★ ★ . . . . 4c ★ « ...
California...................... ★ 4c 4cColorado........................ ★ ★ 4c M • 4cConnecticut................. •  a  a  a ★ ★Delaware. ..................... . . . . . . . . ★ ★ I . . . . . . . . . . . . . . . . ★ 4c . . . .
Florida........................... ★ ★ ★ ★Georgia....... ................. •  • • • . . . . ★ 1 4c • . . . ★ ★H aw aii....................... a  a a  • a  •  a  a ★ 4c a  a a a 4c 4cIdaho............................. . . . . . . . . ★ ★ • • • • . . . . ★ ★ . . . . . .
Illinois........................... No state board ★Indiana......................... a a a a ★ * ★ ★Iowa(c).......................... a a  a a a  a a a a a a a ★ ★Kansas........................... . . . . . . . . ★ I ★ . . . . ★ i t . . . . . . . .
Kentucky...................... ★ *Louisiana...................... ★ ★ i tMalne(c)........................

1 *

a  a  a « itMaryland............. . . . . . • — ir ★ . . . . . . . . . . . . . . . . ★ 4c
Massachusetts............. ★ ★ icMichigan...................... ★ ★ 4cMinnesota.................... ★ ★Mississippi. . . . . . . . . . . . . . . . . . . . ★ ★ 4c 4c . . . .
Missouri........................ ★ ★Montana............. « . . . . ★ ★
Nebraska (c)................... ★ a  a  a  a a  a  a  a a  a  a  a 4c 4cNevada........................... ir ★ . . . .  / . . . . . . . . . . . . ★ . . . . . . . . 4c . . . .
New Hampshire........... *  1 ★New Jersey.................... ★ ★ itNew Mexico.................. ★ ★ ★ ic

-X
North Dakota(c).......... ★ 4cOhlo(c).......................... ★ /  1 4c 4c
Oklahoma..................... . . . . ★ i t 1 . . . . . . . . 4c ic . . . . . . . .
Oregon........................... ★ 4c r
Pennsylvania................ ★ 4c . . . . ★ a
Rhode Island(c)........... 4c 4c ★
South Carolina............ . . . . . . . . ir ★ 4c 4c . . . . . . . .
South Dakota(c). . ' . . . . ★Tennessee..................... ★ * 4c a
Texas.............................. ★ ★ 4c 4c . . . .
Utah............................... ★ . . . .  1 . . . 4c . . . . 4c . . . . . . . . 4c . . . .
Vermont........................ ★ 4c 4c . . . .
Virginia......................... ★ 4c 4c a
W ashington...... . . . . . . . . . . . . . 4c ★ 4c 4c . . . . . . . . . . . .
West Virginia............... ★ 4c 1 ★ a a a a
Wisconsin..................... No state board . . . .
W yom ing.................... . . . . . ★ ★ 4c 4c . . . . . . . .

Total....................... 3 9 30 32 8 7 31 22 11 23 8 f

•Soirees: (a) Adapted from Council of State Govern- <b) Data provided by D r. Robert F. WII1.U.S. 
menta, The Forty-Eight State School Systems, 1949, -Tables t l  Wealth. Education. and Welfare, U.S. Office <w 
and 12, pp. 185 and 186. Data lor Alaska and Hawaii added. State School Systems Section.

(c) No state board in 1947.
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In most s ta te s  when the Superintendent of Education is  made a co n stitu ­

tio n a l question, the Board o f Education is  also  normally included in  the 

co n stitu tio n . The two questions go hand in  hand.

I f  the Board i s  re ta ined  in  the C onstitution then ca refu l thought should 

be given to  the manner o f se lec tio n  and the d i s t r ic t s  from which board members 

are to  be se lec ted . The current method o f se lec tin g  from ju d ic ia l  d is t r ic t s  

may be too r e s t r ic t iv e ,  especially  in  l ig h t o f Reynolds v. Sims. Already many 

people are ra is in g  the question i f  a l l  areas o f rep resen ta tio n , even fo r 

adm inistrative boards, may not eventually come under the reapportionment 

decisions. Ju d ic ia l c irc u its  may w ell serve court functions, but i t  does not 

necessarily  follow th a t such d is t r ic t s  are also  the ones needed fo r education. 

I t  i s  suggested th a t  i f  the Board o f Education i s  re ta in ed  as a c o n s titu tio n a l 

board th a t  the General Assembly s h a l l  provide fo r the se lec tio n  o f board

members. Under such a clause , ju d ic ia l  d is t r ic t s  could be used o r some other 

type, a l l  members could be se lec ted  a t large or a combination o f a t  large and 

d is t r ic t s  and the s ize  of the  board could be adjusted to  meet the needs o f the 

fu ture whatever such needs may be.

The decision on the board also  w il l  have to  t i e  in  with decisions which are 

to  be made on the Executive A rtic le .

Section 3. School officers.—The General Assembly shall make provision 
for the election or appointment of all other necessary school officers; and 
shall define their qualifications, powers, duties, compensation and terms
of office.

See Const 1868, X, 2.

Section 4. Salaries of school officers and county treasurer.—The sal­
aries of the State and County school officers and compensation of County 
Treasurers for collecting and disbursing school moneys shall not be paid 
out of the school funds, but shall be otherwise provided for by the Gen­
eral Assembly.

Are not these two sections obsolete’« a t  le a s t  as s ta ted ?  I f  some o f the
statem ents a re  needed, then should not there  be a general statem ent on the ro le
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1915 (29) 598; 1917 (29) 669; 1918 (31) 726; 1919 (31) 288; 1922 (32) 1544; 1923 (33) 
6; 1928 (35) 1693; 1929 (36) 231; 1930 (36) 1215; 1930 (36) 1407; 1931 (37) 101; 1931 
(37) 106; 1936 (39) 1422; 1937 (40) 82; 1944 (43) 1576; 1945 (44) 11; 1948 (45) 2283; 
1948 (45) 2391; 1948 (45) 2510; 1949 (46) 23; 1949 (46) 42; 1949 (46) 70; 1949 (46) 
1475; 1950 (46) 2671; 1951 (47) 14; 1951 (47) 25; 1952 (47) 2223; 1954 (48) 1695.

See Const. 1868, IX, 3.

As you know Section 5 o r ig in a lly  reg u la ted  the  s iz e  o f school d i s t r i c t s  and 

th is  caused most o f the amendments which have been made. Since th e  schools have 

been able to  solve the d i s t r i c t  s iz e  question  since  1954 w ithout a c o n s ti tu tio n a l 

mandate o r r e s t r ic t io n ,  i t  appears th a t  th e  co n s titu tio n  should continue on th i s  

b as is  and leave th e  m atter o f d i s t r i c t s  to  the  General Assembly.

As you a lso  know, th i s  sec tio n  was repealed because o f th e  requirem ent o f 

free  pub lic  schools. Again, then the question a r is e s  as to  th e  need o f th i s  

statem ent as a c o n s ti tu tio n a l mandate. Almost a l l  c o n s titu tio n s  do give the 

General Assembly a mandate on pub lic  education and almost a l l  re q u ire  such 

schools to  be f re e . With th e  importance being placed on education today , con­

s id e ra tio n  should be given to  the  wisdom o f re s ta t in g  the  h i s to r ic  p o s itio n  on 

free  schools. The 1895 C onstitu tion  s ta te d  i t  th u s ly : "The General Assembly 

s h a l l  provide fo r a l ib e r a l  system o f  fre e  p u b lic  schools fo r  a l l  ch ild ren  be­

tween the ages of s ix  and twenty-one y e a rs , . . . . ” The Alaska C o n stitu tio n  s ta te s :  

"The le g is la tu re  s h a l l  by general law e s ta b lish  and m aintain a system o f p u b lic  

schools open to  a l l  ch ild ren  o f the  S ta te , and may provide fo r  o th e r  p u b lic

\ efducational i n s t i tu t io n s .” a

/ The Model uses th is  procedure: "The le g is la tu re  s h a l l  provide fo r  the 

/maintenance and support o f a system o f free  p u b lic  schools open to  a l l  ch ild ren

11 in  th e  sta te^and  s h a l l  e s ta b l is h ,  organize and support such o th e r p u b lic  educa- 

t io n a l  in s t i tu t io n s ,  including  pub lic  in s t i tu t io n s  o f h ig h er le a rn in g , as may
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be desirab le

Note th a t  these sec tions provide a means o f in su ring  both p u b lic  and 

higher education in  a b r ie f  manner. Since South C arolina has never given 

higher education a sp ec ia l independent s ta tu s  as some s t a t e s , such an ex­

pression on higher education i s  probably a l l  th a t  i s  needed.

Section 6. Enrollment—trustees—pbll tax—supplementary tax.—/The 
General Assembly shall defined “enrollment.” Not less than /nree trustees 
for each school district shall />e selected fVom the qualified voters and tax­
payers therein, rn such manner and for Vuch terms as wie General As­
sembly may determine, except in cases oX special school districts now 
existing, where the'provisions of law now governing the same unall re­
main until changed by the General Assembly! Provided, The manner of 
the selection of said trugtqes need not be uniforbj throughout the State.

There shall be assessed 
ages of twenty-one and sifl

on all taxable polls in'' 
years (excepting Conf^

State between 
lerate soldiers above

the age of fifty years), ar. ahnual tax of one dollar/orKeach pdll the pro­
ceeds of which tax shall )e expended for school purposes in fhe several 
school districts in which it is collected.

Any school district may by the authority of the (General A^s^mbly levy 
an additional tax for the [support of its  schools.

See Const. 1868, X, 5.
1938 (40) 1912; 1939 (41) 8.

Should no t th i s  e n t i r e  s e c t io n  be e lim in a ted ?

The G eneral Assembly i s  f r e e  t o  d e fin e  en ro llm en t w ith o u t a c o n s t i tu t io n a l  

mandate.

The l a s t  sen tence  o f  th e  f i r s t  parag raph  s t a t in g  th a t  th e  s e le c t io n  o f  

t r u s te e s  need no t be uniform  th rou g h o u t th e  S ta te  e s s e n t i a l ly  can ce ls  th e  

complete sta tem en t on t r u s te e s  as a p r a c t i c a l  m a tte r .

Do p o l l  tax es  b rin g  in  enough money to  pay f o r  th e  a d m in is tra t iv e  c o s ts  and

would n o t b e t t e r  ta x  c o lle c t io n s  r e s u l t  i f  t r e a s u r e r s  were allow ed to  use th e  

tim e re q u ire d  f o r  o th e r  purposes?
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The General Assembly may allow d i s t r i c t s  to  impose
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taxes without the

mandate given in  the  la s t  statem ent.

Note th a t th is  sec tion  has been amended only once — to  remove the 

co n s titu tio n a l requirement o f a mandatory s ta te  property  ta x  fo r  schools.

Section 7. Separate schools.—Separate schools shall be provided for 
children of the white and colored races, and no child of eHljerl race shall 
ever be permitted to attend a school provided for children olhthe other 
race. I

See Const. 1868, X, 10. ,

The impact o f  th is  sec tio n  has been n u l l i f ie d  by fe d e ra l co u rts .

Section 8. Clemson Agricultural Colleg^XSouth Carolina School for 
the Deaf and Blind—University of SouthXarolina—Winthrop Normal and 
Industrial College—Colored Normal, Industrial, Agricultural and Mechani­
cal College.—The General Assembh/may provide for the maintenance of 
Clemson Agricultural College, South Carolina School for the Deaf and 
Blind, located a t Cedar Springsywe University of South Carolina, and the 
Winthrop Normal and IndusJrial\College, a branch thereof, as now es­
tablished by law, and maZ create scholarships therein; the proceeds 
realized from the land sc/ip givenNby the Act of Congress passed the 
second day of July, in the year eighteen hundred and sixty-two, for the 
support of an agricultural college, aria, any lands or funds which have 
heretofore been or may/nereafter be given^pr appropriated for educational 
purposes by the Congress of the United States, shall be applied as directed 
in the Acts appropriating the same: Provided, That the General Assembly 
shall, as soon as practicable, wholly separate ̂ Claflin College from Claflin 
University, and provide for a separate corps hf professors and instruc­
tors therein, representation to be given to men and women of the negro 
race; and it shall foe the Colored Normal, Industrial, Agricultural, and 
Mechanical College of this State.

See Const. 1868, Iv, 9.
1914 (28) 947; 1915 (29) 64.

I t  appears th a t  the General Assembly has been making appro p ria tio n s to  

many in s t i tu t io n s  which are not c o n s ti tu tio n a lly  in  ex is ten ce .

S eriously , th i s  sec tion  seems to  do nothing but p e rp e tu a te  outdated  names 

and should i t  not be dropped? Higher education may be covered in  a general
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statem ent in  one sec tio n  on th e  support of education g en era lly .

Section 9. Property or credit of State shall not benefit sectarian insti­
tutions^—The property or credit of the State of South Carolina, or of any 
county, city, town, township, school district, or other subdivision of the 
said State, or any public money, from whatever source derived, shall 
not, by-gift, donation,, loan, Cgontract^ appropriation, or otherwise, be 
used/directly or  indirectly,/in aid or maintenance of any college, school! 
hospital, orphan KbuseT’or other institution, society or organization, of 
whatever kind, which is wholly or in part under the direction or control' 
of any church or of any religious or sectarian denomination, society or 
organization.

— This s e c t io n  must be t i e d  in  w ith  th e  A r t ic le  on F inance and T axation  

and th e  A r t ic le  on r e l ig io u s  freedom.

Note t h a t  th e  r e s t r i c t i o n s  in  t h i s  s e c t io n  apply  to  r e l ig io u s  i n s t i t u t i o n s  

and n o t to  o th e r  p r iv a te  i n s t i t u t i o n s .  I f  t h i s  s e c t io n  as now w r i t te n  would 

be s t r i c t l y  e n fo rc e d , i t  could make alm ost any type  o f  s t a t e  a s s is ta n c e  to  

r e l ig io u s  schoo ls e s s e n t i a l ly  im p o ss ib le , even tex tbooks and t r a n s p o r ta t io n  f o r  

s tu d e n ts .

Committee members w i l l  r e c a l l  th a t  th e  s e c t io n  in  th e  D e c la ra tio n  o f  R ights 

on r e l ig io u s  freedom i s  e s s e n t i a l ly  th e  same s ta tem en t as co n ta in ed  in  th e  U.S. 

C o n s titu tio n . Committee members a lso  a re  aware o f  th e  g e n e ra l ty p es o f  a s s i s t ­

ance which th e  f e d e ra l  government has been ab le  and i s  now ab le  to  g iv e  to  

r e l ig io u s  and p r iv a te  schoo ls and i n s t i t u t i o n s .  T herefo re  i t  seems lo g ic a l  t h a t  

th e  S. C. p ro v is io n  in  th e  D e c la ra tio n  o f  R igh ts would re c e iv e  a s im i la r  i n t e r ­

p re ta t io n  and many th in g s  n o t p e rm itte d  a t  p re s e n t  would be a llow ed . This 

s e c tio n  needs very  c a r e f u l  th o u g h t, based  on how th e  committee members f e e l  about 

th e  use o f  s t a t e  funds f o r  s e c ta r ia n  and p r iv a te  sc h o o ls .
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Most s ta te  c o n s ti tu tio n s  do have some type o f re g u la tio n  which g en e ra lly  

r e s t r i c t s  th e  use o f  s t a t e  funds fo r  r e l ig io u s  schoo ls beyond th a t  which comes 

under the  general c lause  on re lig io u s  freedom. Some c o n s t i tu tio n s  s p e l l  out 

r e s t r ic t io n s ,  bu t then perm it c e r ta in  types o f  ex cep tio n s. The c o n s t i tu tio n  

o f  Maryland, however, does n o t preven t th e  use o f  funds in  t h i s  manner and 

th e  D raft Commission agreed th a t  t h i s  p ra c t ic e  should  be allow ed to  co n tin u e .

Note c a re fu lly  th a t  th e  S. C. p ro v is io n  p ro h ib i ts  use o f  funds both 

d ire c t ly  and in d ir e c t ly .  Furtherm ore, no te  th a t  a id  cannot be done by c o n tra c t . 

This i s  done in  some s t a t e s .

Most o f th e  p r iv a te  h ig h er in s t i t u t i o n s  o f  le a rn in g  in  th e  s t a t e  a re  church 

asso c ia ted  ra th e r  than  being sim ply p r iv a te .  Of co u rse , th e re  a re  a  number o f 

p u b lic  schools which a re  p r iv a te  and do n o t invo lve a  r e l ig io u s  q u es tio n .

The answer to  th e  use o f  ta x  funds may l i e  in  f in d in g  th e  opin ion  o f  th e  

Committee on such questions a s  th e  fo llow ing : Do we wish t o  p ro h ib i t  a id  which 

b e n e f its  th e  s tu d en t d i r e c t ly  such as f r e e  lu n ch es, te x tb o o k s , t r a n s p o r ta t io n ,  

sch o la rsh ip  g ra n ts ,  lo an s , s p e c ia l  types o f  o r  rem edial education? Do we wish 

to  p ro h ib it  an o u tr ig h t g ran t o r  loan  to  a  re lig io u s  i n s t i t u t i o n  o r  a p r iv a te  

in s t i tu t io n ?  Do we wish to  p ro h ib i t  th e  s t a t e  in  c o n tra c tin g  f o r  a  s e rv ic e  w ith 

a p r iv a te  o r re lig io u s  in s t i tu t io n ?  Do we fav o r t o t a l  s e p a ra tio n  o f  church and 

s ta te ?  Do we wish to  make a d i s t in c t io n  between r e l ig io u s  i n s t i t u t i o n s  and 

p r iv a te  in s t i tu t io n s ?  Do we wish to  in su re  c e r ta in  types o f  a s s is ta n c e  and be 

s p e c if ic  o r do we p re fe r  g en e ra l te rm s , leav in g  th e  exac t in te r p r e ta t io n  t o  th e  

co u rts?  Is  th e re  a so lu tio n ?  Perhaps th e  answer l i e s  in  th e  d ire c t io n  o f

th e  sentence used in  th e  A laska C o n s ti tu tio n . This C o n s titu tio n  s t a t e s :  "No 

money s h a l l  be paid  from p u b lic  funds f o r  th e  d i r e c t  b e n e f i t  o f  any r e l ig io u s  o r  

o th e r p r iv a te  ed u ca tio n a l i n s t i t u t i o n ."

Z
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Section 10. . Gifts for educational purposes.—All gifts of/every kind for 
educational purposes, if accepted by the General 'Assembly, shall be ap­
plied and used for the purposes designated by the giver/unless the same 
be in conflict with the provisions of this Constitution

I f  the s ta te  accepts such a g i f t ,  i t  would do th i s  anyway. This sec tio n  

seems to  serve no usefu l purpose.

Section 11. Gifts to State—assets of estates or co-partnerships—direi 
tax—state school fund.—All gifts to the State where the purpose is no* 
designated, all escheated property, the net assets or funds of all estates 
or co-partnerships in the hands of the Courts of the State where there 
have been no claimants for the same within the last seventy years, and 
other money coming into the Treasury of the State by reason of the 
twelfth Section of an Act entitled “An Act to provide a mode of distri­
bution of the moneys as direct tax from the citizens of this State by the 
United States in trust to the State of South Carolina,” approved the 
twenty-fourth day of December, in the year eighteen hundred and ninety- 
one, together with such other means as the General Assembly may pro­
vide, shall be securely invested as the State School Fund and the annual 
income thereof shall be apportioned by. the General Assembly for the 
purpose of maintaining the public schools.

This s e c tio n  seems to  have o u tl iv e d  i t s  u se fu ln e s s . The G eneral Assembly, 

by law , can d i r e c t  th e  use o f  such a s s e ts  as may accrue  to  th e  S ta te .  The S ta te  

School Fund as used in  t h i s  c o n s t i tu t io n a l  sense has n o t been used in  y e a r s .



Education 16 Working Paper #4

Section 12. Income from sale or licenses for sale of liquors.—All th< 
net income to be derived by thp/ .State from the sale or license for the 
sale of spirituous, malt, vinous and intoxicating liquors and beverages, 
not including so much thereof as is now or may hereafter be allowed 
by law to go to the Counties and municipal corporations of the State, shall 
be applied annually in aha of the supplementary taxes provided for in the 
sixth Section of this Article; and if after said application there should 
be a surplus, it shall be devoted to public school purposes, and apportioned 
as the General Assmbly may determine: Provided, however, That the 
said supplementary taxes shall only be levied when the net income afore­
said from the sale or license for the sale of alcoholic liquors or beverages 
are not sufficient to meet and equalize the deficiencies for which the said 
supplementary taxes are provided.

By way of explanation and not apology, I am not a t  a l l  sure o f th e  

meaning o f th is  sec tio n . The clause "applied  annually in  a id  o f th e  supple­

mentary taxes provided fo r in  the  s ix th  Section o f th i s  A rtic le "  appears to  be 

something added to  the p o ll  ta x . As you may o r may not r e a l iz e ,  th i s  sec tio n  

i s  from the  o r ig in a l co n s titu tio n  and has no t been amended.

Unless the a lco h o lic  liq u o rs  controversy d ic ta te s  o therw ise , th i s  

sec tion  could ea s ily  be om itted from the C o n stitu tio n . Since funds needed fo r  

education f a r  exceed the earmarked so u rces , the  importance o f the  sec tio n  i s  

la rg e ly  n u l l i f ie d .  I f  th e  major thought o f  the sec tio n  i s  re ta in e d  would a 

statem ent s im ila r  to  the follow ing be adequate: "A fter a llo c a tio n s  au thorized  

by law fo r m u n ic ip a litie s  and co u n ties , the  net income from tax a tio n  o f 

a lco h o lic  liq u o rs , wines, and e tc .  s h a l l  be used fo r  p u b lic  school purposes?"
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/ ARTICLE IX
Corporations

Section 1. Corporation defined.—The term corporation as used in this 
Article includes all associations and joint stock companies having powers 
and privileges not possessed by individuals or partnerships, and excludes 
municipal corporations.

Section 2. Charter of incorporation.—No charter of incorporation shall 
be granted, changed or amended by special law, except in the case of such 
charitable, educational, penal or reformatory corporations as may be under 
the control of the State, or may be provided for in this Constitution, but 
the General Assembly shall provide by general laws for changing or 
amending existing charters, and for the organization of all corporations 
hereafter to be created, and any such law so passed, as well as all charters 
now existing or hereafter created, shall be subject to future repeal or 
alteration: Provided, That the General Assembly may by a two-thirds 
vote of each House on a concurrent resolution allow a Bill for a special 
’charter to be introduced, and when so introduced may pass the same as 
other Bills.

See Const. 1868, XII, 1.

Section 3. Transporting and transmitting corporations taxed as such— 
common law liability.—All railroad, express, canal and other corporations 
engaged in transportation for hire and all telegraph and other corpora­
tions engaged in the business of transmitting intelligence for hire are 
common carriers in their respective line of business, and are subject to 
liability and taxation as such. I t  shall be unlawful for any such corporation- 
to make any contract relieving it of its common law liability or limiting 
the same, in reference to the carriage of passengers.

Section 4. Agent of corporation—office.—Every corporation organized 
or doing business in this State, other than religious, educational or benev­
olent association, shall have and maintain a t least one agent in this State 
upon whom process may be served, and a t least one public office for the 
transaction of its business: Provided, This Section shall not apply to 
mercantile corporations: Provided, That nothing contained in this Sec­
tion shall be construed to prohibit the General Assembly from providing 
for the service of process on any agent of a corporation so as to bind 
such corporation.

Section 5. Discrimination in charges.—No discrimination in charges or 
facilities for transportation of the same classes of freight or passengers, 
or for the transmission of intelligence within this State, or coming from 
or going to any other State, shall be made by any railroad or other trans­
portation or transmission company between places or persons. Persons 
and property transported by any railroad, or any other transportation or 
transmission company or corporation, shall be delivered at any station, 
landing or port at charges not exceeding the charges for the transporta­
tion of persons and property of the same class, in the same direction, to any 
more distant station, landing or port. Excursion and commutation tickets 
may be issued at special rates. This Section shall not prevent the Railroad 
Commission from making such competitive rates as shall, in their judg­
ment, be just and equitable between the Railroads and the public, at all 
Junctional and Competitive points, or at points where water competition 
controls the traffic, or at points where the competition of points located 
in other States may make necessary the prescribing of different rates for 
the protection of the commerce of this State.

See art. IX, section 3, and notes thereto.
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Section 6. Transportation company may connect or cross lines of an­
other.—Any railroad or other transportation corporation, and any telegraph 
or other transmitting corporation, organized under the laws of this State, 
shall have the right to connect its roads or lines, at the State line, with 
those in other States, and shall have the right to intersect with or cross 
any other railroad, street railway, transportation road or transmitting 
line, and shall each receive and transport the freight, passengers, cars 
(loaded or empty) and messages delivered to it by another without delay 
or discrimination.

Section 7. Consolidation of stock with competing line—jury may decide 
whether lines are parallel or competing.—No railroad, or other transporta­
tion company, and no telegraph or other transmitting corporation, or the 
lessees, purchasers or managers of any such corporation, shall consolidate 
the stock, property or franchises of such corporation with, or lease or pur­
chase the works or franchises of, or in any way control, any other rail­
road or other transportation, telegraph or other transmitting company 
owning or having under its control a parallel or competing line; and the 
question whether railroads or other transportation, telegraph or other 
transmitting companies are parallel or competing lines shall, when de­
manded by the party complainant, be decided by a jury as in other civil 
causes.

Section 8. No foreign corporation can build or operate a railroad in this 
State—no general or special law for foreign corporation, except on con­
ditions.—The General Assembly shall not grant to any foreign corporation 
or association a license to build, operate or lease any railroad in this State; 
but in all cases where a railroad is to be built or operated, or is now being 
operated, in this State, and the same shall be partly in this State and 
partly in another State, or in other States, the owners or projectors thereof 
shall first become incorporated under the laws of this State; nor shall any 
foreign corporation or association lease or operate any railroad in this 
State, or purchase the same or any interest therein.

Consolidation of any railroad lines and corporations in this State with 
others shall be allowed only where the consolidated company shall become 
a domestic corporation of this State. No general or special law shall ever 
be passed for the benefit of any foreign corporation operating a railroad 
under any existing license of this State or under any existing lease, and 
no grant of any right or privilege and no exemption from any burden 
shall be made to any such foreign corporation, except upon the condition 
that the owners or stockholders thereof shall first organize a corporation 
in this State under the laws thereof, and shall thereafter operate and 
manage the same and the business thereof under said domestic charter.

Section 9. Banks.—The General Assembly shall have no power to grant 
any special charter for banking purposes, but corporations or associations 
may be formed for such purposes, under general laws, with such privileges, 
powers and limitations, not inconsistent with this Constitution, as it may 
deem proper. The General Assembly shall provide by law for the thorough 
examination and inspection of all banking and fiscal corporations of this 
State.

See Const. 1868, XII, 6.

Section 10. Stock issued for money or labor.—Stock or bonds shall not 
be issued by any corporation save for labor done, or money or property 
actually received or subscribed; and all fictitious increase of stock or in­
debtedness shall be void.
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Section 11. Election of officers of corporations.—-The General Assembly 
shall provide by law for the election of directors, trustees or managers of 
all corporations so that each stockholder shall be allowed to cast, in per­
son or by proxy, as many votes as the number of shares he owns multiplied 
by the number of directors, trustees or managers to be elected, and the 

. same to be cast for any one candidate or to be distributed among two or 
more candidates.

Section 12. Business of corporations.—Corporations shall not engage 
in any business except that specifically authorized by their charters or 
necessarily incident thereto.

Section 13. Trusts, combinations, etc.—The General Assembly shall en­
act laws to prevent all trust, combinations, contracts and agreements 
against the public welfare; and to prevent abuses, unjust discriminations 
and extortion in all charges of transporting and transmitting companies; 
and shall pass laws for the supervision and regulation o f  such companies 
by Commission or otherwise, and shall provide adequate penalties, to the 
extent, if necessary for that purpose, of forfeiture of their franchises.

Section 14. The public service commission.—A commission is hereby 
established to be known as “the Railroad Commission,” which shall be 
composed of not less than three members, whose powers over all transport­
ing and transmitting corporations, and duties, manner of election and 
term of office shall be regulated by law; and until otherwise provided by 
law the said commissioners shall have the same powers and jurisdiction, 
perform the same duties and receive the same compensation as now con­
ferred, prescribed and allowed by law to the existing railroad commission­
ers : Provided, That the members thereof shall be elected a t the expiration 
of the terms of the present Railroad Commissioners, who are hereby con­
tinued in office for the terms for which they were elected. Provided, That 
upon the adoption and ratification of this amendment the said Commission 
shall be known as The Public Service Commission.

1934 (38) 1629; 1935 (39) 25.

Section 15. Rights and remedies of railroad employees.—Every em­
ployee of any railroad corporation shall have the same rights and remedies 
for any injury suffered by him from the acts or omissions of said corpora­
tion or its employees as are allowed by law to other persons not employees, 
when the injury results from the negligence of a superior agent or officer, 
or of a person having a right to control or direct the services of a  party 
injured, and also when the injury results from the negligence of a fellow 
servant engaged in another department of labor from that of the .party 
injured, or of a fellow servant on another train  of cars, or one engaged 
about a different piece of work. Knowledge by any employee injured of the 
defective or unsafe character or condition, of any machinery, ways or ap­
pliances shall be no defence to an action for injury caused thereby, except 
as to conductors or engineers in charge of dangerous or unsafe cars or 
engines voluntarily operated by them. When death ensues from any injury 
to employees, the legal or personal respresentatives of the person injured 
shall have the same right and remedies as are allowed by law to such 
representatives of other persons. Any contract or agreement, expressed or 
implied, made by any employee to waive the benefit of this Section shall be 
null and void; and this Section shall not be construed to deprive any 
employee of a corporation, or his legal or personal representative, of any 
remedy or right that he now has by the law of the land. The General 
Assembly may extend the remedies herein provided for to any other class 
of employees.
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Section 16. Existing charters.—All existing charters or grants of cor­
porate franchise under which organizations have not in good faith taken 
place a t the adoption of this Constitution shall be subject to the provisions 
of this Article.

Section 17. Laws for benefit of corporation passed only on conditions.— 
The General Assembly shall never remit the forfeiture of the franchise of 
any corporation now chartered, nor alter nor amend the charter thereof, 
nor pass any general or special law for the benefit of such corporation, 
except upon the condition that such corporation shall thereafter hold its 
charter and franchise subject to the provisions of this Constitution, and 
the acceptance by any corporation of any provision of any such laws or 
the taking of any benefit or advantage from the same shall be conclusively 
held an agreement by such corporation to hold its charter and franchises 
under the provisions of this Article.

Section 18. Liability of stockholders.—The stockholders of all insolvent 
corporations shall be individually liable to the creditors thereof only to 
the extent of the amount remaining due to the corporation upon the 
stock owned by them.

See Const. 1868, X II, 4.
1934 (38) 1628; 1935 (39) 35.

Section 19. Corporations cannot do act prohibited through controlling 
interest in other corporations.—Nothing prohibited in this Article shall be 
permitted to be done by any corporation or company, persons or person, 
either for its or their own benefit or otherwise, by its or their holding or 
controlling in its or their own name or otherwise, or in the name of any 
other person or persons, or other corporation or company whatsoever, a 
majority of the capital stock, or of bonds having voting power, of any rail­
road or transportation company or corporation created by or existing 
under the laws of this State, or doing business within this State.

Section 20. Right-of-way.—No right-of-way shall be appropriated to 
the use of any corporation until full compensation therefor shall be first 
made to the owner or secured by a deposit of money, irrespective of any 
benefit from any improvement proposed by such corporation, which com­
pensation shall be ascertained by a jury of twelve men, in a court of 
record, as shall be prescribed by law.

See Const. 1868, X II, 3.

Section 21. Provisions not self-executing.—The General Assembly shall 
enforce the provisions of this Article by appropriate legislation.

Frankly, the s t a f f  consu ltan t can never r e c a l l  reading anything in  t h i s  

A rtic le  except the  p rov ision  on th e  pub lic  se rv ice  commission u n t i l  th i s  study 

was under way. Reading the  A rtic le  b rings out c e r ta in  fa c to rs :

1. T ransportation  and e sp e c ia lly  ra ilro a d s  received  th e  sp e c ia l  a t te n tio n  

o f the de leg a tes .

2 . I f  the  business was lo ca ted  out o f  th e  s t a t e ,  i t  a lso  received

p a r t ic u la r  trea tm en t.
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3. Although th e  se c tio n s  a re  long and d e ta i le d ,  th e  l a s t  s e c tio n  

p laces  most o f  r e s p o n s ib i l i ty  in  th e  hands o f  th e  G eneral Assembly.

In study ing  th e  a n n o ta tio n s  to  th e  s e c tio n  in  th e  C o n s t i tu tio n , i t  i s  

c le a r ly  obvious, except f o r  a  case  o r  so  p e r ta in in g  t o  th e  P u b lic  S erv ice  

Commission, th e re  a re  no re c e n t cases c i t e d .  This may in d ic a te  i t s  g e n e ra l

in e f f e c t iv e n e s s •

4 . Is  a p u b lic  s e rv ic e  commission a  c o n s t i tu t io n a l  o r  s ta tu to r y  issu e ?

In  search in g  f o r  a s o lu t io n  to  th e  problem s r a i s e d  in  t h i s  A r t i c l e ,  th e

co n su lta n t c a lle d  upon Mr. C harles Knowlton, one o f  th e  most a b le  c o rp o ra tio n  

a tto rn e y s  in  th e  s t a t e .  Mr. Knowlton n o t only  p rep a red  a  d e ta i le d ,  g e n e ra l 

l e t t e r  on th e  s u b je c t ,  b u t s e n t  h is  comments on each s e c t io n .  F u r th e r ,  he 

o f fe r s  h is  se rv ic e  f o r  f u r th e r  d e ta i le d  in v e s t ig a t io n s  i f  th e  Committee so

d e s i r e s •

Mr. Knowlton’s l e t t e r  i s  a tta c h e d  as pages 22 , 23 and 24.

His comment about each s e c t io n  o f  A r t ic le  IX i s  g iven  on pages 25 , 26 ,

27 and 28.
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The Model C o n stitu tio n  makes no re fe ren ce  w hatsoever to  co rp o ra tio n s o r 

b u s in esses . The proposed Maryland D raft makes no re fe ren ce  t o  co rp o ra tio n s 

o r b u s in esses . Kentucky has a  p ro v is io n  on co rp o ra tio n s  very s im ila r  in  i t s  

approach and d e ta i l  to  th e  South C aro lina  A r t ic le .  The proposed Kentucky 

C o n s titu tio n , however, d e le te d  most o f  th e  e x is t in g  p ro v is io n s  and .suggested  

a sh o rt a r t i c l e  on the  s u b je c t .  Three o f  th e  se c tio n s  apply to  m a tte rs  which 

are  now in  th e  South C aro lina  C o n s titu tio n . These se c tio n s  a re  reproduced 

below. A sec tio n  on p u b lic  warehouses and th e  amount o f  lan d  which may be 

owned by a  corpo ration  have no s im ila r  c o n s t i tu t io n a l  h is to ry  in  S. C.

z ”1. The G eneral Assembly s h a l l  p rovide fo r  ap p ro p ria te  re g u la tio n  o f 

common c a r r ie r s  and p u b lic  u t i l i t i e s  as and to  th e  e x te n t re q u ire d  by th e  

p u b lic  i n t e r e s t . ”

”2. (1) The G eneral Assembly s h a l l  p rovide by g en e ra l law f o r  th e

fo rm ation , o rg a n iz a tio n , and re g u la tio n  o f  co rp o ra tio n s and p re s c r ib e  t h e i r  

powers, r ig h t s ,  d u tie s  and l i a b i l i t i e s ,  and th e  pow ers, r i g h t s ^  d u tie s  and

l i a b i l i t i e s  o f t h e i r  o f f ic e r s  and s to ck h o ld ers  o r  members word ”co rpora­

t io n ” as used in  th i s  C o n stitu tio n  s h a l l  in c lu d e  jo in t  s to ck  companies and a sso -

No co rpo ra tion  s h a l l  le a se  o r  a l ie n a te  any f ra n c h ise  so  as to

re lie v e  th e  fran ch ise  o r p ro p e rty  h e ld  th e reu n d er from th e  l i a b i l i t i e s  o f  th e  

le s s o r  o r  g ra n to r , le s se e  o r g ra n te e , c o n tra c ted  o r in c u rre d  in  th e  o p e ra tio n , 

use o r enjoyment o f such f ra n c h is e , o r any o f  its* p r iv i le g e s ."

"(U) In a l l  e le c tio n s  fo r  d ire c to rs  o r managers o f  any c o rp o ra tio n ,

each sh areh o ld er s h a l l  have th e  r i g h t ' t o  c a s t  as many vo tes in  th e  agg regate  

as he s h a l l  be e n t i t l e d  to  vote in  s a id  company under i t s  c h a r te r ,  m u ltip lie d  

by th e  number o f d ire c to rs  o r  managers to  be e le c te d  a t  such e le c t io n ;  and 

each sh areh o ld er may c a s t th e  whole number o f  v o te s ,  e i t h e r  in  person  o r  by
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p r o x y , fo r  one can d id a te , o r  d i s t r ib u te  such vo tes among two o r  more 

c a n d id a te s , and such d ire c to r s  o r  managers s h a l l  n o t be e le c te d  in  any o th e r  

m anner.”

The Committee perhaps should  decide w hether th e  A r t ic le  shou ld  be l e f t  out 

e n t i r e ly  o r  an approach s im ila r  t o  th e  one proposed in  Kentucky shou ld  be used .

3
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ARTICLE X III

MILITIA

Before g e tt in g  in to  th e  se c tio n s  o f  t h i s  A r t ic le ,  i t  may be u se fu l to  

p o in t out th a t  almost a l l  o f  th e  newer c o n s t i tu tio n s  t r e a t  th e  s u b je c t o f  th e  

m i l i t i a  in  much le s s  d e ta i l  than  does South C aro lin a . There a re  two approaches 

one to  include th e  p ro v is io n  in  th e  s e c tio n  on th e  Governor; th e  o th e r ,  to  

have a sep a ra te  a r t i c l e  as we do now.

Section 1. Militia.—The militia of this State shall consist of all able- 
bodied/^a^e citizens of the State between the ages of eighteen and forty- 
five years, except such persons as are now or may be exempted by the 
laws of the United States or this State, or who from religious scruples 
may be averse to bearing arms, and shall be organized, officered, armed, 
equipped and disciplined as the General Assembly may by law direct.

See Const. 1868, XIII, 1.

See sec tio n  one o f  th e  a tta c h ed  a r t i c l e  from th e  A dju tan t G eneral which 

in d ic a te s  th e  m i l i t i a  i s  more than  men 18 through 45 y ea rs  o f  age. Most s t a t e s  

recognize th a t  th e re  i s  a m ili ta ry  fo rce  which can be used by th e  Governor 

and leave o th e r m atte rs  to  th e  G eneral Assembly. I t  would be d i f f i c u l t  to  

word a sec tio n  to  cover a l l  s i tu a t io n s  which may change over th e  y e a rs .

Section 2. When exempt from arrest.—The volunteer and militia forces 
shall (except for treason, felony and breach of the peace) be exempt from 
arrest by warrant or other process while in active service or attending 
muster ^  tho~6togti(nr~o  ̂officors  ̂or while going to or returning from 
either of the same.

This s e c tio n  could remain as i t  i s  i f  thought w ise . Note th a t  th e  

exception  fo r  tre a s o n , fe lo n y , b reach  o f  th e  peace does n o t exclude very much.
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The Adjustant General in  paragraph 2 o f h is  l e t t e r  has a d if fe re n t wording 

on the exemption from a r r e s t .  He suggests " sh a ll  be exempt from a r r e s t  by 

warrant o r o ther process while in  ac tiv e  S ta te  se rv ice  o r while going to  o r 

re tu rn ing  from duty s ta t io n s ."  Would th i s  statem ent prevent an a r r e s t  fo r

murder? I f  a statem ent i s  re ta in e d , i s  th e re  any good reason to  change th e  

h is to r ic  wording as used in  sec tio n  2?
J?*Or*

Section 3. Governor may call out.—The Governor ohall have the power 
to call out miUiin forces^cifehcr or bothy.to execute the
laws, repel invasions, suppress insurrections and preserve the public 
peace.

See Const. 1868, X UI, 2.

This i s  a standard sta tem ent,
the

only some change may be needed in /p h rase

"volunteer and m ilita ry  fo rc e s ."  See l a t e r  d iscussion  fo r  proposed wording.

Section 4. Adjutant and inspector general—staff officers.—There shall 
bQ pn Adjutnnt and General ebcted by nlnetnjw n-f-
the State a t the same time and in the same manner as other State officers, 
who shall rank as Brigadier General, and whose duties and compen­
sation shall be prescribed • by law. yhe~[Goyentioi>flh^  by and-with the 
advice^anil cuiment of Lho-Senate/ appoint-sucli other staff officers-as 
<£he General Assembly may -4**»** ~

See Const. 1868, X III, 3.

This sec tion  i s  outdated in  a number o f ways. The o f f i c i a l  i s  now c a lle d  

simply ad ju tan t general and the  word " in sp ec to r"  i s  o b so le te . The rank no 

longer holds because the  commanding o f f ic e r  i s  now a major g en e ra l. South 

C arolina i s  the only s ta te  which has i t s  ad ju tan t g eneral popu larly  e le c te d .

In o ther s t a t e s ,  except Vermont where the  General Assembly e le c t s ,  the  

Adjutant General i s  se lec ted  by th e  Governor, most o ften  th e  appointment i s  

approved by the Senate. This s i tu a t io n  could be solved by re v is in g  the  l a s t  

sentence in  th is  sec tio n .
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Note in  th e  a tta c h ed  l e t t e r  from th e  A djutant G eneral th a t  he proposes 

a  system whereby th e  Governor ap p o in ts . His l i s t  o f  q u a l i f ic a t io n s  appear

to  be too  d e ta i le d  fo r  a  c o n s t i tu t io n a l  p ro v is io n . See l a t e r  d iscu ss io n  fo r  

a  proposed sta tem ent on th ese  q u es tio n s .

ereby empowered and 
this Constitution, to 

guarantee and secure 
Confederate soldier and 
States who are citizens 
of Confederate soldiers

Section 5. Pensions.—The General A&eihbly is 
required, at its first session after the a 
provide such proper and liberal legislation as \w 
an annual pension to every indigent or dis 
sailor of this State and of the late Confede 
of this State, and also to the indigent wido 
and sailors.

This s ta tem en t has o u tl iv e d  i t s  u se fu ln e ss . I f  any widows a re  s t i l l  

q u a l i f ie d ,  th e  G eneral Assembly could p rovide f o r  such pensions w ithout c o n s t i ­

tu t io n a l  a u th o r i ty .

The Committee members may wish to  approach th e  s u b je c t o f  th e  M i l i t i a  in  

a  manner as o th e r  s t a t e s  have done. The fo llow ing  a re  some examples:

New Je rsey  sim ply s t a t e s  th i s :  "He ( th e  governor) s h a l l  be th e  Commander-in- 

C hief o f  a l l  th e  m i l i ta ry  and nav a l fo rces  o f  th e  S ta te ."  Then in  th e  

D ec la ra tio n  o f  R ights i t  i s  s ta te d  th a t  th e  m i l i ta ry  s h a l l  be in  s t r i c t  sub­

o rd in a tio n  to  th e  c i v i l  power.

A laska: "The governor i s  com m ander-in-chief o f  th e  armed fo rce s  o f  th e  S ta te .

He may c a l l  o u t th e se  fo rces  to  execute th e  law s, suppress o r  p rev en t in s u r re c ­

t io n  o r  law less v io le n c e , o r  re p e a l in v as io n . The governor, as p rov ided  by 

law , s h a l l  ap p o in t a l l  g e n e ra l and f la g  o f f ic e r s  o f  th e  armed fo rce s  o f  th e  

S ta te  s u b je c t  to  confirm ation  by a m a jo rity  o f  th e  members o f  th e  le g i s l a tu r e  in  

jo in t  s e s s io n . He s h a l l  appo in t and commission a l l  o th e r  o f f i c e r s . "

The Maryland D raft wraps i t  up n ic e ly :  "The G eneral Assembly may p rov ide by law 

fo r  a m i l i t i a .  The governor s h a l l  be i t s  com m ander-in-chief and s h a l l  appo in t
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i t s  o f f ic e rs .  The governor may c a l l  out the  m i l i t i a  to  re p e l in v asio n s, 

suppress in su rre c tio n s , and enforce the  execution o f the  laws. The m ili ta ry  

power o f the State, s h a l l  be and remain sub jec t to  c iv i l  co n tro l a t  a l l  tim es, 

and only members of the  m i l i t i a  when in  ac tu a l se rv ice  may be sub jec t to  t r i a l  by 

a m ilita ry  court o f  th is  S ta te .”

The Kentucky Draft s ta te s :  ”The General Assembly may provide fo r  an organized 

m i l i t ia .  Such organization s h a l l  include an A djutant-G eneral who s h a l l  be 

• appointed by the Governor. The appointment o f a l l  o th e r m i l i t i a  o f f ic e rs  s h a l l  

be provided fo r by the General Assembly.” Kentucky had a sec tio n  very s im ila r  

to  the  present one in  South C aro lina. The Commission reasoned th a t  a l l  o f  the 

statem ents o ther than the one ju s t  l i s te d  were s ta tu to ry  d e ta i l s .

The Model s ta te s :  "He s h a l l  be commander-in-chief of th e  armed fo rces o f  the

s ta te ,  except when they s h a l l  be ca lle d  in to  the  se rv ice  o flh e  United S ta te s ,  

and may c a l l  them out to  execute the  law s, to  preserve o rd e r, to  suppress 

in su rrec tio n  or to  rep e l in v as io n .” (Another sec tio n  p laces a l l  appointing 

power in  the  Governor, hence no statem ent i s  given on appointment o f  th e  

Adjutant G eneral.)

The Maryland approach i s  in te re s t in g  and should be adapted to  South 

C arolina custom w ithout too much d i f f ic u l ty .

Note the follow ing th in g s in  th e  Maryland D raft: 1) The General Assembly 

is . authorized  to  supply the  d e ta i l s .  2) No s p e c if ic  t i t l e  i s  given o th er 

than commander-in-chief, avoiding th e  cu rren t change in  t i t l e  in  S. C.

3) D efin ition  o f what the  m i l i t i a  i s  i s  l e f t  to  law — i f  s p e c if ic  designations 

are  used, they may in  time be outdated . 4) Various re g u la tio n s  which th e  

Committee l e f t  in  the  D eclaration o f Rights have been placed  in  t h i s  sec tio n  

by the  Maryland Commission ra th e r  than leav ing  them in  th e  D eclara tion .

The Maryland D raft d iscusses some o f th e  background inform ation on th e  

m i l i t i a .  I t  follows on pages 37, 38 and 39.
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L e tte r  from S . C« Adjutant General — C onfiden tial 
I

I
ARTICLE X II I

MILITIA

1 . MILITIA. -  The M i l i t i a  o f  t h i s  S t a te  s h a l l  be d iv id e d

in to  two c l a s s e s :  th e  N a tio n a l  Guard and th e  U norgan ized

M i l i t i a . / T h e  N a tio n a l  Guard s h a l l  be  o rg a n iz e d , m anned, arm ed,

and equ ipped  a s  a u th o r iz e d  by th e  U n ite d  S t a te s  D epartm en t o f

D efense and d i s c i p l i n e d  a s  p ro v id e d  f o r  i n  th e  M i l i t a r y  Code 

o f  S outh  C a r o l in a .  The U norgan ized  M i l i t i a  s h a l l  c o n s i s t  o f  

a l l  a b le -b o d ie d  m ale c i t i z e n s  o f  th e  S t a te  b e tw een  th e  a g e s  o f  

e ig h te e n  and f o r t y - f i v e  y e a r s ,  e x c e p t  such  p e rs o n s  a s  a r e  now 

o r  may be  exem pted by th e  law s o f  th e  U n ite d  S t a t e s  o r  t h i s  

S t a t e ,  o r  who from r e l i g i o u s  s c r u p le s  may b e  a v e r s e  t o  b e a r in g  

arm s. When n e c e s s a ry  and p r o p e r ly  a u th o r iz e d ,  th e  U norgan ized  

M i l i t i a  s h a l l  be o rg a n iz e d , manned, arm ed and e q u ip p e d  a s  th e  

G en era l Assem bly may by law  d i r e c t .

2 .  WHEN EXEMPT FROM ARREST. -  The N a t io n a l  G uard, o r  

O rgan ized  M i l i t i a  F o rc e s , s h a l l  b e  exem pt from  a r r e s t  by  w a r ra n t  

o r  o th e r  p ro c e s s  w h ile  in  a c t i v e  S t a te  s e r v i c e  o r  w h i le  g o in g  t o  

o r  r e tu r n in g  from  d u ty  s t a t i o n s .

3 . GOVERNOR MAY CALL OUT. -  The G overnor s h a l l  h av e  th e

power t o  c a l l  o u t  th e  N a t io n a l  G uard o r  U n o rg an ized  M i l i t i a  F o rc e s
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p» 2 o f L e tte r  from S. C. A djutant General -  C onfiden tial

t o  e x e c u te  th e  law s, r e p e l  in v a s io n s ,  s u p p re s s  i n s u r r e c t io n s  and

p re s e rv e  th e  p u b l ic  p e a ce .

4 .  ADJUTANT GENERAL. -  a .  T here  s h a l l  be a/ M i l i t a r y  D ep a rt*

ment headed  by th e  A d ju ta n t  G en e ra l , w nb^shal 1 hold- ra n k

and whopQ d u t i e s  and co m p en sa tio n  s h a l l  be p r e s c r ib e d

bl,la“ - n )  /V-
b . The G overnor j s h a l l  apf& nt th e  A d ju ta n t  G e n e ra l t from  th e7 V** A /VlyC

i l  G uard  o f f i c e r s ]  ^vhos e n io r i t y  l i s t  o f  a c t i v e  N a tio n a

(1) Must have  had  a  l e a s t  f i f t e e n  y e a r s  com m issioned 

s e r v ic e  in  th e  S outh  C a ro l in a  N a tio n a l  G uard,

(2) And a re  i n  a  g ra d e  above t h a t  o f  L ie u te n a n t  C o lo n e l,

(3) And a re  q u a l i f i e d  by r e g u l a t i o n s  f o r  p ro m o tio n  t o  a

G en era l O f f ic e r .

c .  The a p p o in tm e n t s h a l l  be c o n tin u o u s  u n t i l  th e  m anda to ry  

age re q u ire m e n t a s  e s t a b l i s h e d  f o r  su ch  G e n e ra l O f f ic e r s  h a s  b een  

re a c h e d . He may b e  rem oved f o r  c a u se  o r  when b e c a u s e  o f  d i s a b i l i t y  

h e  i s  u n a b le  t o  p e rfo rm  th e  f u n c t io n s  o f  h i s  o f f i c e .  He may n o t  

h o ld  o f f i c e  a f t e r  h e  becom es s i x t y - f o u r  y e a r s  o f  a g e .

"  /s> . ,  ------ -
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sion to recommend also that the new 
constitution establish autonomy for the 
governing boards of all institutions of 
higher education, including the Board 
of Trustees of State Colleges.

The Commission is impressed by the 
rapid development in quality and quan­
tity of the State’s other higher educa­
tional facilities, including the five state 
colleges presently under the supervision 
of the Board of Trustees of State Col­
leges, Morgan State College which is 
now independent but contemplated for 
inclusion under the supervision of the 
Board of State Colleges,291 and the 
community colleges which are now un­
der the supervision of the Board of 
Education. The Commission is also con­
cerned that all of these institutions of 
higher education be given maximum

Section 8.05. Militia.
The General Assembly may provide by law for a militia. The governor shall 

be its commander-in-chief and. shall appoint its officers. The governor may call out 
the militia to repel invasions, suppress insurrections, and enforce the execution of 
the laws. The military power of the State shall be and remain subject to civil control 
at all times, and only members of the militia when in actual service may be subject 
to trial by a military court of this State.
Comment:

The provisions of the present Declara­
tion of Rights and Constitution with 
respect to the military forces of the State, 
or militia, are found in Articles 28, 29, 
30, 31 and 32 of the Declaration of 
Rights, Article II, Sections 8, 10 and 15 
of the Constitution and Article IX  of 
the Constitution, which now consists of 
two sections.

The five articles of the present Dec­
laration of Rights are the familiar ones 
declaring that a  well regulated militia

891 U nder House Bill 551, 1967 session of 
the General Assembly, Morgan State College 
would have remained independent. T h e  bill 
was not passed bu t was referred to the Leg­
islative Council.

opportunity for unfettered development. 
However, the present system of state col­
leges and community colleges is rela­
tively new and the Commission thinks 
that it would be unwise to establish per­
manently in the constitution a system of 
government for these colleges which is 
still in a state of development.

For these reasons, the Commission 
recommends that the constitution grant 
autonomy in academic matters to the 
governing boards of other public insti­
tutions of higher education and recog­
nize the need of such governing boards 
for a large measure of statutory auton­
omy in the supervision, direction and 
control of their respective institutions 
and institutional funds. These concepts 
are expressed in the second sentence of 
this draft section. . r ,

is the natural defense of a free govern­
ment, that standing armies are dan­
gerous to liberty and ought not to be 
maintained without the consent of the 
General Assembly, that the military 
ought to be at all times under the con­
trol of the civil power, that no soldier 
should in time of peace be quartered in 
any house without the consent of the 
owner nor in time of war except in the 
manner prescribed by law, and that no 
person except regular soldiers, marines 
and mariners in actual service ought to 
be subject to or punishable by martial 
law.

Article II, Section 8 of the present 
Constitution designates the governor as 
commandcr-in-chicf of the Viand* and
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naval forces of the State” and author­
izes him to call out the militia to enforce 
the execution of the laws, but further 
provides that he shall not take command 
in person without the consent of the 
General Assembly. Section 10 provides 
that the governor shall nominate and, 
with the consent of the Senate,, appoint 
all military officers whose selection is 
not otherwise provided for. Section 
15 authorizes the governor to suspend 
or arrest any military officer of the State 
for disobedience of orders or other mili­
tary offense and to remove such military 
officer pursuant to the sentence of a 
court-martial.

Article IX , Section 1 of the present 
Constitution directs the General Assem­
bly to make provisions for organizing a 
militia and to pass laws to promote vol­
unteer militia organizations. Section 2 
of this Article provides for an adjutant 
general to be appointed by the governor 
and makes certain other provisions with 
respect to the duties of the adjutant 
general, the compensation of the adju­
tant general, and other officers of the 
general staff of the militia.

The Commission recommends this 
single draft section to replace and super­
sede the five articles of the present Dec­
laration of Rights and the five sections 
of the present Constitution.

The Commission asked General 
George Gelston, Adjutant General, Gen­
eral Milton A. Reckord, former Adju­
tant General, and General William U. 
Ogletree, Assistant Adjutant General of 
the Maryland National Guard, for an 
expression of their views on the pro­
posed militia provision. General Rec­
kord, speaking for all three officers, 
stated that they were satisfied with the 
provisions of the present Constitution 
except for the last clause of Article IX,

Section 2 limiting payments to officers 
of the staff. He also indicated, however, 
that there would be no problems under 
this draft section with respect to the 
militia’s everyday operations which arc 
presently governed by Article 65 of the 
Maryland Code.

Almost all state constitutions provide 
that the military shall be subservient to 
civil power; and all provide that the 
governor shall be the commander-in- 
chief and that the General Assembly 
shall provide for the organization and 
maintenance of the militia.292 These 
three elements, plus the explicit power 
given to the governor to call out the 
militia and appoint its officers, are the 
substance of this draft section.

The Commission reviewed the his­
torical background of Article 32 of the 
present Declaration of Rights to ascer­
tain whether the term “martial law” as 
used therein was intended to prohibit 
the trial of civilians by military courts, 
or to prohibit the imposition of military 
rule on the civilian populace. The in­
vestigation showed that the original 
purpose of Article 32, the provisions of 
which have not been altered since the 
Constitution of 1776, was to assure that 
a civilian would be tried only in a civil 
court and not in a military court, and 
that military rule over a civilian com­
munity in time of domestic disorder 
(popularly termed “martial law” ) was 
not intended to be proscribed.

The Commission is of the opinion 
that the prohibition against the trial of 
civilians in military courts ought to be 
retained and that there should be in­
cluded in a new constitution the sub­
stance of the provisions now contained 
in Article II, Section 8 stating the 291

291 I ndex D igest 691, 701, 706.
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purposes for which the governor may 
call out the militia.

This draft section confers on the gov­
ernor broad powers to call out the mili­
tia, but any abuse of the power to invoke 
Section 8.06. Interstate Intergovernmental Cooperation.

This Constitution shall he construed to permit, except to the extent prohibited 
by law, the cooperation of the government of this State with any other government 
and the cooperation of the government of any county or other governmental unit 
with one or more other governments outside the boundaries of the State in the 
administration of their functions and powers.

I
J
-IJ
|
iI

Comment:
The Commission recommends the in­

clusion of this draft section in a new 
constitution to make it clear that there 
arc no state constitutional obstacles to 
cooperation between the State or its local 
subdivisions, and the national govern­
ment or other state or local governments, 
to the extent authorized by the General 
Assembly.

Although it does not appear that any

i
I

Section 8.07. Oath of Office.
Every person elected or appointed to any office of profit or trust under the 

Constitution or laws of this State shall, before he enters upon the duties of such
office, take and subscribe the following oath or affirmation: “I, ..................... do
swear (or affirm) that I  will support the Constitution of the United States; that 
I  will be faithful and bear true allegiance to the State of Maryland and support the 
Constitution and laws thereof; and that I  will, to the best of my skill and judgment, 
diligently and faithfully, without partiality or prejudice, execute the office of 
............... ........ according to the Constitution and laws of this State.” No other
oath or political test shall be required. 

Comment:
This draft section is essentially the 

same as Article I, Section 6 of the pres­
ent Constitution with one deletion and 
one addition.

Article I, Section 6 of the present 
Constitution requires that before taking 
office a governor, senator, member of 
the House of Delegates or judge shall 
take an oath that he will not directly or 
indirectly receive the profits or any part

military rule may be resisted in the courts 
as a deprivation of due process of law 
under draft Section 1.04 and under the 
Fourteenth Amendment to the United 
States Constitution.

other provision of the draft constitution 
would prohibit such intergovernmental 
cooperation, the Commission thinks it 
desirable to use this means to emphasize 
the need for an intergovernmental ap­
proach to many of the problems now 
faced by the people of the State. The 
specific mention of intergovernmental 
action in the new constitution should 
make both the electorate and public offi­
cials aware of the availability of such' an 
approach.

of the profits of any other office during 
his term. This part of the oath has been 
omitted from this draft section for two 
reasons.

First, the Commission believes that 
the provision is wholly inappropriate for 
an oath of office. If there is to be a pro­
hibition against holding more than one 
office, it should be stated affirmatively 
elsewhere in the Constitution.
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Memo. No. lj.

To: Committee on C o n s t i tu t io n a l  R ev is io n  

Prom: R obert H. S toudem ire,, S t a f f  C o n s u lta n t.

1 .  The n e x t m eetin g  w i l l  be h e ld  O c to b e r 6 and 7 , b e g in n in g  a t  1 0 :0 0  
a.m . i n  th e  W allace Room, S o u th  C a ro lin a  S ta te  B oard o f  H e a l th ,
B u ll S t r e e t  E x te n s io n , C olum bia, S o u th  C a ro l in a .

2 . E nclosed  a re  fo u r  s tu d ie s  p re p a re d  by me on th e  g e n e ra l  to p i c  o f  
S ta te  S e rv ic e s .  F or i d e n t i f i c a t i o n  p u rp o s e s , t h i s  p a p e r  i s  r e f e r r e d  
to  as Working P aper Number !(.. (D e c la r a t io n  o f  R ig h ts  -  W orking 
P ap er Number 1 ; S u ffra g e  -  W orking P ap er Number 2 ; and Em inent 
Domain -  Working P ap e r Number 3)

3« The p ap e r on F in an ce  and T a x a tio n  w i l l  be m a ile d  Monday and th e  
one on Debt on T uesday .

I).. The M inutes o f  th e  l a s t  m ee tin g  a re  v e ry  lo n g  b u t  w i l l  be re a d y  
soon .


