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Jan Polatty

From: Kinney, Gayla <gkinney@hsblawfirm.com>

Sent: Tuesday, September 03, 2013 5:43 PM

To: Anthony Keck

Cc: shamilton@ecchc.org; Rick Hepfer; Jan Polatty; Brisbin, Andrea
Subject: Eau Claire Cooperative Health Center

Attachments: 09-03-13 Ltr to Keck re ECCHC.pdf

Importance: High

Director Keck:

Please find attached Andrea H. Brisbin's letter dated 9-3-2013 in connection with the above matter.

Best wishes,
{Gayla Kinney RECEIVED
Gayla S. Kinney SEP 042013

Assistant to Andrea H. Brisbin
Haynsworth Sinkler Boyd, P.A.
134 Meeting Street, 3rd Floor
Post Office Box 340
Charleston, SC 29402-0340
(843) 720-4419 - Direct Line
(843) 722-2266 - Fax

www. hsblawfirm.com

Department of Health & Human Services
“HFCE OF THE DIRECT™™

<<09-03-13 Ltr to Keck re ECCHC.pdf>>

CONFIDENTIALITY NOTICE: This e-mail and any files transmitted with it are confidential and may contain information
which is legally privileged or otherwise exempt from disclosure. They are intended solely for the use of the individual or
entity to whom this e-mail is addressed. If you are not one of the named recipients or otherwise have reason to believe
that you have received this message in error, please immediately notify the sender and delete this message immediately
from your computer. Any other use, retention, dissemination, ferwarding, printing, or copying of this e-mail is strictly
prohibited.

IRS CIRCULAR 230 NOTICE: internal Revenue Service regulations generally provide that, for the purpose of avoiding
federal tax penalties, a taxpayer may rely only on formal written advice meeting specific requirements. Any tax advice in
this message, or in any attachment to this message, does not meet those requirements. Accordingly, any such tax advice
was not intended or written to be used, and it cannot be used, for the purpose of avoiding federal tax penalties that may
be imposed on you or for the purpose of promoting, marketing or recommending to another party any tax-related matters.



Sinkler Boyd, pa.

ATTORNEYS AND COUNSELORS AT LAW
134 MEETING STREET, THIRD FLOOR (29401-2240)

FOST QFFICE BOX 340 {29402-0340)
CHARLESTON, 8OUTH CAROLINA
TELEPHQNE 843.722.3366
FAGEIMILE 842.722,2266
Www.hsblawfirm.com

ANOREA H. BRISBIN

DIRECT DIAL NUMBER 843,720.4458
abrisbin@hsbiawfirm.com

September 3, 2013

Via E-Mail & Federal Express

Anthony Keck, Director

S.C. Department of Health & Human Services
1801 Main Street

Columbia, S.C. 29202

Re:  Eau Claire Cooperative Health Center
Allocation of Funds Pursuant to Provise 33.31 of the
FY2013-2014 South Carolina Appropriations Act

Dear Mr. Keck: 4

I have been retained by Eau Claire Cooperative Health Center (“Eau Claire”), a federally
qualified health center that receives funding under Section 330 of the federal Public Health Services
Act, to represent its interests w1th respect to the above-referenced matter. 1 am writing to follow up
on Dr. Hamilton’s August 29" e-mail correspondence to you and to assist him with outlining for you
the relevant legal issues in preparation for your meeting with him this Friday.

It is our understanding that some time during the month of September, the Department
intends to disburse $5,000,000 in appropriated funds, pursuant to Proviso 33.31 of the Department’s
budget adopted in the FY2013-2014 Appropriations Act (“Provise Funds”), to the Community
Health Centers/Federally Qualified Health Centers (“FQHCs™) located in South Carolina. It further
is our understanding that the Department intends to allocate these funds using what can only be
described as an illegal methodology developed by the S.C. Primary Health Care Association (the
“Association”). See Enclosure A. However, as explained below, the Department’s disbursement of
funds using this allocation methodology (the “Association Methodology™) will be in violation of
Proviso 33.31 and South Carolina law because it will be made in violation of applicable
constitutional and statutory provisions and of the Department’s authority, upon unlawful procedure,
is affected by other error of law, is arbitrary or capricious or otherwise characterized by abuse of
discretion or clearly unwarranted exercise of discretion.

Charleston: 951666 v.1
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Unfortunately, to date, Dr, Hamilton’s objections have gone unheeded, and the Association’s
Board Chair has strongly discouraged Dr. Hamilton from exercising: Eau Claire’s rights to contact
the Department directly, claiming that such contact would serve no useful purpose but will shed a
negative light on the FQHCs in this state. We disagree. Bau Claire is the facility receiving the
appropriated funds directly, not through the Association, and therefore Eau Claire seeking your
intervention to prevent this improper disbursement of appropriated funds, which otherwise will cause
irreparable harm to Eau Claire. .

The Association Methodology is fatally flawed for three primary reasons:

(1)  First, the Association applied an arbitrary, strained interpretation of Proviso 33.31.
The plain language of Subsections (2) and (3) of the Proviso specifically requires the distribution to
facilities to be based on “uninsured patients served” and “the number of patients seen from counties
with a population of less than 125,000.” The only rational interpretation of this language is to
allocate the Proviso Funds based on a simple calculation of the number of uninsured and rural
patients served by each facility relative to the total number of uninsured and rural patients served
by all FQHCs. A revised proposed allocation is contained in Enclosure B.

Instead, the Association has devised a convoluted formula to calculate each FQHC’s
“frequency” of uninsured and rural patients served, using a facility-specific percentage of uninsured
and rural patients — ie., dividing the total number of uninsured patients served by the individual
facility to the total number of patients served by the facility, and by dividing the fotal number of
rural patients served by the facility to the total number of patients served by the facility. That factor
then is taken as a percentage of the other FQHCs” aggregate factors to arrive at a percentage applied
i the iotal Proviso Funds allocated in Subsections (2) and (3).

The Association has claimed that it is merely following the letter of the Proviso language.
However, nowhere in the Proviso, in the historical practices of the Department, or in the overall
purpose of FQHC funding is there an intent to utilize such a complex, convoluted formula to allocate
the Proviso Funds. Had the General Assembly intended for the Department to employ such a
calculation, it would have expressly spelled it out in the Proviso.

To illustrate how much the Association’s Methodology would cause an absurd result at odds

with the legislative intent of the Proviso, the Association is proposing that, based on its “frequency”
factor, Eau Claire will reccive the least amount of funds (approximately $170,000) out of all 20

Charleston: 951666 v.1
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FQHCs,' even though it is the largest FQHC provider in the state. Consider the following statistics
from 2012:

» Of the 20 FQHCs with a total of 130 delivery sites in South Carolina, Bau Claire operates 23
sites, or 18% of the total delivery sites (Rank: 1%)

Eau Claix;ie served 10.7% of the total number of uninsured patients served by all FQHCs
(Rank: 2™

Eau Claire served 6% of the total number of rural patients served by all FQHCs (Rank: 5™
(tied))

Eau Claire provided care through 48 provider FTE’s, or 16% of the total FHQC Provider
FTE’s (Rank: 1* - the next highest provider FTE count is CareSouth Carolina (9%))

Eau Claire operated through 338 FTE’s, or 15% of the total FTE’s used by all FQHCs (Rank:
lsl)

Eau Claire received 10% of total revenue received by all FQHCs (Rank: 2™)

Y V¥V Vv V¥V VY

Despite these statistics and rankings relative to the other 19 FQHCs, the Association has chosen to
allocate 3.4% of total Proviso Funds to Bau Claire, thus assigning Eau Claire a ranking of 20™ in the
state.

Moreover, use of the Association Methodology results in a distribution of over $238,000 to
Heritage Essential Medical Services, which did not begin serving-any patients until the second
quarter of 2013.2 By contrast, the Association would have Bau Claire, which served almost 50,000
total patients in 2012, receive $170,000 - $67,000 less than Heritage, which served 0 patients in
2012, It is worth noting here that Heritage recently received an unfavorable site inspection by the
U.S. Bureau of Primary Health Care, and it is Eau Claire’s understanding that the Bureau intends to
return to Heritage for a follow-on inspection with the next ninety (90) days. Thus, the Department
would disburse over $238,000 to a facility whose certification appears to be in jeopardy.

It is clear that the Association has provided the Department with an indefensible, arbitrary,
capricious and utterly irrational method to distribute the Proviso Funds among the FQHCs. The
Department must reject the Association Methodology and wutilize a rational basis that is

commensurate with the service provided by each FOHC as a safety net provider, Eau Claire

urges the Department to consider and adopt the proposed allocation methodology set forth in
Enclosure B.

! Enclosure A reflects 21 FQHCs, but Black River should now be merged into HopeHealth,
z This allocation apparently is based on Provigo 33.31 language stating that any “new established [FQHC] shall
receive an amount equivalent to the average disbursement made to all Centers/FQHCs.”

Charleston: 951666 v.1
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(2)  Second, the methodology fails to include the uninsured and rural patients served by the now-
defunct Richland Community Healthcare Association (“RCHCA"), whose operations were assumed
by Eau Claire in the second quarter of 2012, A review of Enclosure A reveals that the Association
failed to even recognize RCHCA as a center that served uninsured and rural patients during 2012.
By contrast, the Association allocated over $270,000 to the now-defunct Black River facility, whose
operations were transferred to HopeHealth Community Health Center in the first quarter of 2013.
Accordingly, based on the Association Methodology, HopeHealth will receive Proviso Funds based
on patients served by both HopeHealth and Black River during 2012, but Eau Claire will receive
Proviso Funds based solely on patients served by Eau Claire but not RCHCA. This is a clear and

blatant error that can easily be corrected, and must be corrected, by using RCHCA 2012 data.

(3)  Finally, there is no directive or other requirement in Proviso 33.31 for the Department to
consult with or otherwise rely on the Association to develop the allocation methodology for Proviso
33.31 Funds. By contrast, the Department clearly is required to consult with the Association to
identify facilities with capital needs pursnant to Proviso 33.34(D). Thus, if the General Assembly
had intended for the Department to consult with the Association regarding allocation of Proviso
33.31 Funds, it would have done so. The Department’s blanket reliance on the Association
Methodology to allocate funds entrusted to it by the General Assembly would be an abuse of
discretion and potentially an illegal delegation of Department authority.

I think you will agree that once the disbursement of Proviso 33.31 Funds is made to the
FQHCs based on the Association Methodology, it will be virtually impossible to recoup and
reallocate those funds without the expenditure of significant efforts and resources by Department
staff. We therefore urge the Department to:

> immediately advise the Association as well as the FQHC Community in writing that it does not
intend to use the Association Methodology; and

» consider and adopt the proposed allocation methodology set forth in Enclosure B and disburse
the Proviso 33.31 Funds accordingly.

We look forward to receiving the Department’s response to Eau Claire’s position and demand

and a swift resolution of this dispute. Should a mutually acceptable resolution not be reached, Eau
Claire will have no choice but to pursue legal action.

Charleston: 951666 v.1
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With best regards, | am

Enclosures (2)

cc:  Richard P. Hepfer, Esquire (via e-mail @ hepfer@scdhhs.gov) (w/ encls.)
Stuart A. Hamilton, M.D. (via ¢e-mail) (w/ encls.)

Charleston: 951666 v.1
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2013 FQHC SC Legislative Appropriations

Language Provided by the SC General Assembly

Final 33.31 Proviso Language: http.//scstatehouse.gov/sessi20 2013-
2014/approgriations2013/taplb. htm#s33

(DHHS: Community Health Center/FQMC) Entities receiving funding under Section 330 of the Public
Health Services Act, qualify to receive funds provided in this act for Community Health Center/FQHC.
FQHC Look-A-Likes are aiso included in the distribution of these funds. However, no entity Is eligible to
receive funds allocated by this proviso If the Chief Executive Officer is not an employee of the entity or s
hired under a monagement agreement to operate the entity. '

This appropriation sholl be disbursed as follows: (1) thirty percent of the total appropriation will be
divided among qualifying entities; and {2) the bulance of the appropriation will be distributed with forty
percent hased on uninsured patients served and thirty percent based on the number of patlents seen
from countles with @ population of less than 125,000. Any newiy established Community Health
Center/FOHC shall receive an amount equivilent 1o the overage disbursement made to alf
Centers/FQHCs.

All data is taken from the 2010 United States Census and 2012 UDS reports submitted by FQHCs to ISl

30% Base Distribution

This base distribution divides 30% of all available funds evenly among SC FQHCs

40% Based on Uninsured Patient Population

tor this distribution, each FQHC’s Internal rate of uninsured patients is calculated by dividing its
uninsured population by its total population to get the value used in comparison against other FOHCs.

30% Based on Rural Patient Population

For this distribution, each FQHC’s number of rural patients is calculated by cross referencing reported
numbers of patients living in each zip code with zip codes located, completely or partially, within
counties with fewer than 125,000 residents. Each FQHC's number of rural patients Is then divided by its
total population to get the value used in comparison against other FQHCs.
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EAU CLAIRE 2012 RURAL PTS.

Zip County Patlents
25006 Aiken 843
25014 fFairfleld 25

29015 Falrfield 364
29016 Fairfield 398
29036 Kershaw/Lee 52
29032 Kershaw/Lee 12
29036 Newberry 94
29037 Newberry 18
29040 Sumter/Lee 27
29045 Fairfield 307
29047 Cathoun/Orangeburg 11
29053 Lexington/Calhoun 2140
29055 Falrfield 25
29065 Fairfield 144
29070 Lexington/Saluda 1064
29075 Newberry 28
295078 Kershaw/Richland 74
29102 Clarendon 11
29105 Alken/Saluda 103
29107 Orangeburg 12
29108 Newberry 1934/
29112 Orangeburg/Lexington 115/
29115 Orangeburg ) 41
20118 Orangeburg/Calhoun 20
29126 Newberry 87
29127 Newberry 265
29128 Sumter/Kershaw/Lee 71
29129 Alken/Saluda/Edgefield 129
291304 - Fairfield 6585
29135 Calhoun/Orangeburg 61
29137 Newberry 134
29138 Saluda/Greenwood/Edgefield 217
29145 Newberry 57
259150 Sumter 53
29153 Sumter/Les 32
29154 . Sumter 74
29160 Lexington/Calhoun 532
29164 Aiken 218
29166 Saluda 21
29168 Sumter 36
29178 Newberry 167
29130 Fairfield 1786
29325 Laurens 34
29351 Laurens 25
29355 Newberry 21
29360 Laurens 18
29706 Chester/York 15
29720 Lancaster 15
29801 Aiken 21
29805 Aiken 16
29824 Edgefield/Saluda 16
29832 Edgefield/Saluda 34

Total 12702
Total/49871 0.254697119




53U} ‘16187 {E9H Agwed Jopung|

sjuaped jeiny #]

£8°098'82 290 200 "ouy Bjue) ieaH AjRue 99jues - sawer g
YO'YBL'8S 960 8912 “U} ‘UoKEPUNO [P} SHYPUES
S9'SEE'ST 1£0 b0l 23U} ‘880jAleg LyEdH |BinY
B0'ELZ'LE £E0 orize "ou| '9i8) (PIBaH Sisauagay
P9'685°ES £80 80T *31i) "539|AT0S HIjeoH AHWE UCZUOH MAN
SPT00'L6 ¥8'0 80¥Z1 "au} ‘weiskg 2120 YyesH Agunog mo|
£2'089'C 200 19262 "ou] "40juag featpel JaAR s |
Ya8ee 9 8.0 £5901 "ou] ‘igresjadoy
JO'286'1 L 610 9808 "9U} ‘98 Jo SIBIRIRg 218D (eey]
9¥r'908'92 680 FE1%4 *ou} ‘a1e yjjeay sissuen
6Y8LL'EC gL'0 19981 "3u) "ejus) UeaH Afitied Jeyiag *O uIpjuely
6602 "} ‘sejua) Yeay e
6L0 ¥5.6 {18yus) [e3Apag
Ajjwed [z1uag YuoN) "3u] ‘Vo[FEPUNGS auIIPA AunuiLeD
9g'1ci8L  $|ELD 19EVE 160 h43:74 34| ‘s10jua) [yBay Bujjose)
L6'gs2'ez  $1910 1608 60 i89iE "oy ‘BugosEY yinogalen|
{E'8E9'9E $ 1200 969y £6°0 870G "auy ‘JoNased|
0B6LEL $)200 FAMA ] S50 _[zons) *3u] 'esedt|EAH JaAY oBlg
BSEBS'YS  § (K00 9669 660 82611 ‘ouf
‘saalAIRg piedH eajsuaysdwio]) uojdwey-redser-Jojneag

UOHIN §'L JoIno | [sjusped eIy panseg Jajuag Ylieay 1] peaseg paAmeg
spund pajeoolly | o [BioLlflpeaias sjuaped (eI Jo # s)uBREd [BINY JO HONORIS  |Sjueped JO # 2104, 18jua) yieoH]




Page 1 of 2
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After printing this label:

1. Use the "Print' button on this page to print your label to your laser or inkjet printer.

2. Fold the printed page along the horizontal fine.

3. Place label in shipping pouch and affix it to your shipment so that the barcode portion of the label can be read and scanned.

Warning: Use only the printed original label for shipping. Using a photocopy of this label for shipping purposes is fraudulent and could result in additional billing charges, along
with the cancsilation of your FedEx account number.

Use of this system constitutes your agreement to the service conditions in the current FedEx Service Guide, available on fadex.com.FedEx will not be responsible for any claim in
excess of $100 per package, whether the result of loss, damags, delay, non-delivery,misdelivery,or misinformation, unless you declare a higher value, pay an additional charge,
document your actual loss and file a imely claim.Limitations found in the curent FadEx Service Guide apply. Your right to recover from FedEx for 2ny logs, Including intrinsic
value of the package, loss of sales, income interest, profit, attorney's fees, costs, and other forms of damage whether direct, incidental,consequential, or special is limited to the
greater of $100 or the authorized declared value. Recovery cannot exceed actual documented loss.Maximum for items of extraordinary value is $1,000, e.g. jewslry, precious
metals, negotiable instruments and other items listed in our ServiceGuids. Written claims must be filed within strict time limits, ses current FedEx Service Guide.

https://www fedex.com/shipping/html/en//PrintIFrame. html 9/3/2013
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ATTORNEYS AND COUNSELORS AT LAW
134 MEETING STREET, THIRD FLOOR (29401-2240)

POST OFFICE BOX 340 (29402-0340)
CHARLESTON, SOUTH CAROLINA
TELEPHONE 843.722.3366
FACSIMILE 843.722.2266
www.hsblawfirm.com

ANDREA H. BRISBIN

DIRECT DIAL NUMBER 843.720.4456
abrisbin@hsblawfirm.com

RECEIVED

September 3, 2013

SEP 0 4 2013
Via E-Mail & Federal Express 9?.‘-’_—',‘,""9"‘ of Health & Human Services
Anthony Keck, Director CE OF THE DIRECT

S.C. Department of Health & Human Services
1801 Main Street
Columbia, S.C. 29202

Re:  Eau Claire Cooperative Health Center
Allocation of Funds Pursuant to Proviso 33.31 of the
FY2013-2014 South Carolina Appropriations Act

Dear Mr. Keck:

I have been retained by Eau Claire Cooperative Health Center (“Eau Claire”), a federally
qualified health center that receives funding under Section 330 of the federal Public Health Services
Act, to represent its interests with respect to the above-referenced matter. I am writing to follow up
on Dr. Hamilton’s August 29" e-mail correspondence to you and to assist him with outlining for you
the relevant legal issues in preparation for your meeting with him this Friday.

It is our understanding that some time during the month of September, the Department
intends to disburse $5,000,000 in appropriated funds, pursuant to Proviso 33.31 of the Department’s
budget adopted in the FY2013-2014 Appropriations Act (“Proviso Funds™), to the Community
Health Centers/Federally Qualified Health Centers (“FQHCs”) located in South Carolina. It further
is our understanding that the Department intends to allocate these funds using what can only be
described as an illegal methodology developed by the S.C. Primary Health Care Association (the
“Association”). See Enclosure A. However, as explained below, the Department’s disbursement of
funds using this allocation methodology (the “Association Methodology™) will be in violation of
Proviso 33.31 and South Carolina law because it will be made in violation of applicable
constitutional and statutory provisions and of the Department’s authority, upon unlawful procedure,
is affected by other error of law, is arbitrary or capricious or otherwise characterized by abuse of
discretion or clearly unwarranted exercise of discretion.

Charleston: 951666 v.1
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Unfortunately, to date, Dr. Hamilton’s objections have gone unheeded, and the Association’s
Board Chair has strongly discouraged Dr. Hamilton from exercising Eau Claire’s rights to contact
the Department directly, claiming that such contact would serve no useful purpose but will shed a
negative light on the FQHCs in this state. We disagree. Eau Claire is the facility receiving the
appropriated funds directly, not through the Association, and therefore Eau Claire seeking your
intervention to prevent this improper disbursement of appropriated funds, which otherwise will cause
irreparable harm to Eau Claire.

The Association Methodology is fatally flawed for three primary reasons:

(1) First, the Association applied an arbitrary, strained interpretation of Proviso 33.31.
The plain language of Subsections (2) and (3) of the Proviso specifically requires the distribution to
facilities to be based on “uninsured patients served” and “the number of patients seen from counties
with a population of less than 125,000.” The only rational interpretation of this language is to
allocate the Proviso Funds based on a simple calculation of the number of uninsured and rural
patients served by each facility relative to the total number of uninsured and rural Datients served
by all FQHCs. A revised proposed allocation is contained in Enclosure B.

Instead, the Association has devised a convoluted formula to calculate each FQHC’s
“frequency” of uninsured and rural patients served, using a facility-specific percentage of uninsured
and rural patients — i.e., dividing the total number of uninsured patients served by the individual
facility to the total number of patients served by the facility, and by dividing the total number of
rural patients served by the facility to the total number of patients served by the Jacility. That factor
then is taken as a percentage of the other FQHCs’ aggregate factors to arrive at a percentage applied
to the total Proviso Funds allocated in Subsections (2) and (3).

The Association has claimed that it is merely following the letter of the Proviso language.
However, nowhere in the Proviso, in the historical practices of the Department, or in the overall
purpose of FQHC funding is there an intent to utilize such a complex, convoluted formula to allocate
the Proviso Funds. Had the General Assembly intended for the Department to employ such a
calculation, it would have expressly spelled it out in the Proviso.

To illustrate how much the Association’s Methodology would cause an absurd result at odds

with the legislative intent of the Proviso, the Association is proposing that, based on its “frequency”
factor, Eau Claire will receive the least amount of funds (approximately $170,000) out of all 20

Charleston: 951666 v.1
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FQHCs,' even though it is the largest FQHC provider in the state. Consider the following statistics
from 2012:

Of the 20 FQHCs with a total of 130 delivery sites in South Carolina, Eau Claire operates 23
sites, or 18% of the total delivery sites (Rank: 1%)

Eau Claire served 10.7% of the total number of uninsured patients served by all FQHCs
(Rank: 2™%

Eau Claire served 6% of the total number of rural patients served by all FQHCs (Rank: 5™
(tied))

Eau Claire provided care through 48 provider FTE’s, or 16% of the total FHQC Provider
FTE’s (Rank: 1* — the next highest provider FTE count is CareSouth Carolina (9%))

Eau Claire operated through 338 FTE’s, or 15% of the total FTE’s used by all FQHCs (Rank:
lst)

Eau Claire received 10% of total revenue received by all FQHCs (Rank: 2")

vV V V V VvV V

Despite these statistics and rankings relative to the other 19 FQHCs, the Association has chosen to
allocate 3.4% of total Proviso Funds to Eau Claire, thus assigning Eau Claire a ranking of 20" in the
state.

Moreover, use of the Association Methodology results in a distribution of over $238,000 to
Heritage Essential Medical Services, which did not begin serving any patients until the second
quarter of 2013.7 By contrast, the Association would have Eau Claire, which served almost 50,000
total patients in 2012, receive $170,000 -- $67,000 less than Heritage, which served 0 patients in
2012. It is worth noting here that Heritage recently received an unfavorable site inspection by the
U.S. Bureau of Primary Health Care, and it is Eau Claire’s understanding that the Bureau intends to
return to Heritage for a follow-on inspection with the next ninety (90) days. Thus, the Department
would disburse over $238,000 to a facility whose certification appears to be in jeopardy.

It is clear that the Association has provided the Department with an indefensible, arbitrary,
capricious and utterly irrational method to distribute the Proviso Funds among the FQHCs. The
Department must reject the Association Methodology and utilize a rational basis that is
commensurate with the service provided by each FQHC as a safety net provider. Eau Claire

urges the Department to consider and adopt the proposed allocation methodology set forth in

Enclosure B.

Enclosure A reflects 21 FQHCs, but Black River should now be merged into HopeHealth.
2 This allocation apparently is based on Proviso 33.31 language stating that any “new established [FQHC] shall
receive an amount equivalent to the average disbursement made to all Centers/FQHCs.”

Charleston: 951666 v.1
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2 Second, the methodology fails to include the uninsured and rural patients served by the now-
defunct Richland Community Healthcare Association (“RCHCA”), whose operations were assumed
by Eau Claire in the second quarter of 2012. A review of Enclosure A reveals that the Association
failed to even recognize RCHCA as a center that served uninsured and rural patients during 2012.
By contrast, the Association allocated over $270,000 to the now-defunct Black River facility, whose
operations were transferred to HopeHealth Community Health Center in the first quarter of 2013.
Accordingly, based on the Association Methodology, HopeHealth will receive Proviso Funds based
on patients served by both HopeHealth and Black River during 2012, but Eau Claire will receive
Proviso Funds based solely on patients served by Eau Claire but not RCHCA. This is a clear and

blatant error that can easily be corrected, and must be corrected, by using RCHCA 2012 data.

(3)  Finally, there is no directive or other requirement in Proviso 33.31 for the Department to
consult with or otherwise rely on the Association to develop the allocation methodology for Proviso
33.31 Funds. By contrast, the Department clearly is required to consult with the Association to
identify facilities with capital needs pursuant to Proviso 33.34(D). Thus, if the General Assembly
had intended for the Department to consult with the Association regarding allocation of Proviso
33.31 Funds, it would have done so. The Department’s blanket reliance on the Association
Methodology to allocate funds entrusted to it by the General Assembly would be an abuse of
discretion and potentially an illegal delegation of Department authority.

I think you will agree that once the disbursement of Proviso 33.31 Funds is made to the
FQHCs based on the Association Methodology, it will be virtually impossible to recoup and
reallocate those funds without the expenditure of significant efforts and resources by Department
staff. We therefore urge the Department to:

> immediately advise the Association as well as the FQHC Community in writing that it does not
intend to use the Association Methodology; and

> consider and adopt the proposed allocation methodology set forth in Enclosure B and disburse
the Proviso 33.31 Funds accordingly.

We look forward to receiving the Department’s response to Eau Claire’s position and demand

and a swift resolution of this dispute. Should a mutually acceptable resolution not be reached, Eau
Claire will have no choice but to pursue legal action.

Charleston: 951666 v.1
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With best regards, I am

Enclosures (2)

cc:  Richard P. Hepfer, Esquire (via e-mail @ hepfer@scdhhs.gov) (w/ encls.)
Stuart A. Hamilton, M.D. (via e-mail) (w/ encls.)

Charleston: 951666 v.1
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2013 FQHC SC Legislative Appropriations

Language Provided by the SC General Assembly
Final 33.31 Proviso Language: http.//scstatehouse.gov/sess120 2013-

2014/appropriations2013/tap1b.htmiis33

(DHHS: Community Health Center/FQHC) Entities receiving funding under Section 330 of the Public
Health Services Act, qualify to receive funds provided in this act for Community Health Center/FQHC,
FQHC Look-A-Likes are also included in the distribution of these funds. However, no entity is eligible to
receive funds allocated by this proviso if the Chief Executive Officer is not an employee of the entity or is
hired under a management agreement to operate the entity.

This appropriation shall be disbursed as follows: (1) thirty percent of the total appropriation will be
divided among qualifying entities; and (2) the balance of the appropriation will be distributed with forty
percent based on uninsured patients served and thirty percent based on the number of patients seen
from counties with a population of less than 125,000. Any newly established Community Health
Center/FQHC shall receive an amount equivalent to the average disbursement made to all
Centers/FQHCs.

All data is taken from the 2010 United States Census and 2012 UDS reports submitted by FQHCs to JS!.

30% Base Distribution

This base distribution divides 30% of all available funds evenly among SC FOHCs

40% Based on Uninsured Patient Population

For this distribution, each FQHC’s internal rate of uninsured patients is calculated by dividing its
uninsured population by its total population to get the value used in comparison against other FQHCs:

30% Based on Rural Patient Population

For this distribution, each FQHC’s number of rural patients is calculated by cross referencing reported
numbers of patients living in each zip code with zip codes located, completely or partially, within
counties with fewer than 125,000 residents. Each FQHC's number of rural patients is then divided by its
total population to get the value used in comparison against other FQHCs.
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EAU CLAIRE 2012 RURAL PTS.

Zip County Patients
29006 Aiken 843
29014 Fairfield 25
25015 Fairfield 364
29016 Fairfield 398
29036 Kershaw/Lee 52
29032 Kershaw/Lee 12
29036 Newberry 94
29037 Newberry 18
29040 Sumter/Lee 27
29045 Fairfield 307
29047 Calhoun/Orangeburg 11
29053 Lexington/Calhoun 2140
29055 Fairfield 25
29065 Fairfield 144
29070 Lexington/Saluda 1064
29075 Newberry 28
29078 Kershaw/Richland 74
29102 Clarendon 11
29105 Aiken/Saluda 103
29107 Orangeburg 12
29108 Newberry 1934
29112 Orangeburg/Lexington 115
29115 Orangeburg 41
29118 Orangeburg/Calhoun 20
29126 Newberry 87
29127 Newberry 265
29128 Sumter/Kershaw/Lee 71
29129 Aiken/Saluda/Edgefield 129
29130 Fairfield 685
29135 Calhoun/Orangeburg 61
29137 Newberry 134
29138 Saluda/Greenwood/Edgefield 217
29145 Newberry 57
29150 Sumter 53
29153 Sumter/Lee 32
29154 Sumter 74
29160 Lexington/Calhoun 532
29164 Aiken 218
29166 Saluda 21
29168 Sumter 36
29178 Newberry 167
29180 Fairfield 1786
29325 Laurens 34
29351 Laurens 25
29355 Newberry 21
29360 Laurens 18
29706 Chester/York 15
29720 Lancaster 15
29801 Aiken 21
29805 Aiken 16
29824 Edgefield/Saluda 16
29832 Edgefield/Saluda 34

Total 12702
Total/49871 0.254697119
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September 26, 2013

Andrea H. Brisbin, Esquire
Haynsworth Sinkler Boyd, P.A.

Post Office Box 340

Charleston, South Carolina 29204-0340

RE:  Eau Claire Cooperative Health Center
Allocation of Funds Pursuant to Proviso 33.31 of the FY2013-2014 South Carolina
Appropriations Act
Letter of September 3, 2013

Dear Ms. Brisbin:

On behalf of the South Carolina Department of Health and Human Services (“SCDHHS™),
I am writing you to thank you for the information and concerns you raised on behalf of Eau
Claire Cooperative Health Center. I also want to assure you that SCDHHS takes its
obligations under the Proviso seriously. We are still in the process of establishing the
allocation methodology for distribution of the funds appropriated under Proviso 33.31. No
final decision has been made. We are sorry that Eau Claire Cooperative Health Center had
incorrect information regarding the finalization of the allocation methodology and
disbursement of funds under Proviso 33.31.

SCDHHS has received a proposed allocation methodology from the S.C. Primary Health
Care Association. Thelr proposed methodology, the information and data you provided in
your September 3™ letter, as well as other relevant information will be considered as we
develop the allocation methodology. We hope to complete the methodology soon and will
certainly communicate that methodology at the appropriate time.

If you have any questions or need additional information, please contact me at (803) 8983-
2793 or by e-mail at carterbd@scdhh.gov.

Sincerely,

\._-_:N“/’ e ;l-i: e
Bruce D. Carter
Assistant General Counsel

Cffice of Generai Counsel
P.O. Box 8206+ Columbia, South Carollna 29202-8206
{803) 898-2795+ Fax (B03) 255-8210



Smlldler Boyd, PA.

ATTORNEYS AND COURNSELORS AT LAW
134 MEETING BTREET, THIRD FLOOR (29401 2240]
POST OFFICE BOX 340 (29402-0340)
CHARLESTON, SOUTH CARDLINA
TELEPHONE 843.722.3366
FAGSIMILE 843.722.2268
www.hsblawfirm.com
ANDREA H. BRISBIN
DERECT DIAL NUMBER 843.T720.4456
abrishin@hsblawlirm.com

September 3, 2013

Via E-Mail & Federal Express

Anthony Keck, Director

S.C. Department of Health & Human Services
1801 Main Street

Columbiza, S.C. 29202

Re: Eau Claire Cooperative Health Center
Allocation of Funds Pursuant to Proviso 33.31 of the
FY2013-2014 South Carolina Appropriations Act

Dear Mr., Keck:

I have been retained by Eau Claire Cooperative Health Center (“Ean Claire™), a federally
qualified health center that receives funding under Section 330 of the federal Public Health Services
Act, to represent its interests w1th respect to the above-referenced matter. I am writing to follow up
on Dr. Hamilton’s August 29% e-mail correspondence to you and to assist him with outlining for you
the relevant legal issues in preparation for your meeting with him this Friday.

It is our understanding that some time during the month of September, the Department
intends to disburse $5,000,000 in appropriated funds, pursuant to Proviso 33.31 of the Department’s
budget adopted in the FY2013-2014 Appropriations Act (*Provise Funds™), to the Community
Health Centers/Federally Qualified Health Centers (“FQHCs™) located in South Carolina. It further
is our understanding that the Department intends to allocate these funds using what can only be
described as an illegal methodology developed by the S.C. Primary Health Care Association (the
“Association”). See Enclosure A. However, as explained below, the Department’s disbursement of
funds using this allocation methodology (the “‘Association Methodology™) will be in violation of
Proviso 33.31 and South Carolina law because it will be made in violation of applicable
constitutional and statutory provisions and of the Department’s authority, upon unlawful procedure,
is affected by other error of law, is arbittary or capricious or otherwise characterized by abuse of
discretion or clearly unwarranted exercise of discretion.

Charleston: 951666 v.}



Sinklf:r! PA.

ATTORNEYS AND COUNSELORS AT LAN

Anthony Keck
September 3, 2013
Page 2

Unfortunately, to date, Dr. Hamilton’s objections have gone unheeded, and the Association’s
Board Chair has strongly discouraged Dr. Hamilton from exercising Ean Claire’s rights to contact
the Department directly, claiming that such contact would serve no nseful purpose but will shed a
negative light on the FQHCs in this state. We disagree. Eau Claire is the facility receiving the
appropriated funds directly, not through the Association, and therefore Eau Claire seeking your
intervention to prevent this improper disbursement of appropriated funds, which otherwise will cause
irreparable harm to Eau Claire.

The Association Methodology is fatally flawed for three primary reasons:

(1)  First, the Association applied an arbitrary, strained interpretation of Proviso 33.31.
The plain language of Subsections (2) and (3) of the Proviso specifically requires the distribution to
facilities to be based on “uninsured patients served” and “the number of patients seen from counties
with 2 population of less than 125,000.” The only rational interpretation of this language is to
allocate the Proviso Funds based on a simple calculation of the number of uninsured and rural
patients served by each facility relafive to the total number of uninsured and rural patients served
by all FQHCs. A revised proposed allocation is contained in Enclosure B.

Instead, the Association has devised a convoluted formula to calculate each FQHC’s
“frequency” of uninsured and rural patients served, using a facility-specific percentage of uninsured
and rural patients ~ i.e., dividing the total number of uninsured patients served by the individual
facility to the total number of patients served by the facility, and by dividing the total number of
rural patients served by the facility to the total number of patients served by the facility. That factor
then is taken as a percentage of the other FQHCs’ aggregate factors to arrive at a percentage applied
to the total Proviso Funds allocated in Subsections (2) and (3).

The Association has claimed that it is merely following the letter of the Proviso language.
However, nowhere in the Proviso, in the historical practices of the Department, or in the overall
purpose of FQHC funding is there an intent to ntilize such a complex, convoluted formula to allocate
the Proviso Funds. Had the General Assembly intended for the Department to employ such a
calculation, it would have expressly spelled it out in the Proviso.

To illustrate how much the Association’s Methodology would cause an absurd result at odds

with the legislative intent of the Proviso, the Association is proposing that, based on its “frequency”
factor, Eau Claire will reccive the least amount of funds (approximately $170,000) out of all 20

Charleston: 951666 v.1
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FQHCs,' even though it is the largest FQHC provider in the state. Consider the following statistics
from 2012: :

> Of the 20 FQHCs with a total of 130 delivery sites in South Caroliia, Eau Claire operates 23
sites, or 18% of the total delivery sites (Rank: 1)

Eau Claiﬂe served 10.7% of the total number of uninsured patients served by all FQHCs
(Rank: 2°)

Eau Claire served 6% of the total number of rural patients served by all FQHCs (Rank: 5
(tied))

Eau Claire provided care through 48 provider FTE's, or 16% of the total FHQC Provider
FTE’s (Rank: 1% — the next highest provider FTE count is CareSouth Carolina (9%))

Eg;l Claire operated through 338 FTE’s, or 15% of the total FTE’s used by all FQHCs (Rank:
1

» Eau Claire received 10% of total revenue received by all FQHCs (Rank: 2™)

Y V Vv VY

Despite these statistics and rankings relative to the other 19 FQHCS, the Association has chosen to
allocate 3.4% of total Proviso Funds to Bau Claire, thus assigning Eau Claire a ranking of 20 in the
state.

Moreover, use of the Association Methodology results in a distribution of over $238,000 to
Heritage Essential Medical Services, which did not begin serving amy patients until the second
quarter of 2013.> By contrast, the Association would have Eau Claire, which served almost 50,000
total patients in 2012, receive $170,000 — $67,000 leys than Heritage, which served 0 patients in
2012. 1t is worth noting here that Heritage recently received an unfavorable site inspection by the
U.S. Bureau of Primary Health Care, and it is Eau Claire’s understanding that the Bureau intends to
return to Heritage for a follow-on inspection with the next ninety (90) days. Thus, the Department
would disburse over $238,000 to a facility whose certification appears to be in jeopardy.

1t is clear that the Association has provided the Department with an indefensible, arbitrary,
capricious and utterly irrational method to distribute the Proviso Funds among the FQHCs. The

Department must _reject the Association Methodology and utilize a rational basis that is
commensurate with the service provided by each FQHC as a safety net provider. Eau Claire
urges the Department to consider and adopt the proposed allocation methodology set forth in

Enclosure B.

! Enclosure A reflects 21 FQHCs, but Black River should now be merged into HopeHealth.
2 This allacation apparently is based on Proviso 33.31 language stating that any “new established [FQHC] shall
receive an amount equivalent to the average disbursement made to all Centers/FQHCs.”

Charleston: 951666 v.1
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(2)  Second, the methodology fails to include the uninsured and rural patients served by the now-
defunct Richland Community Healthcare Association (“RCHCA"), whose operations were assumed
by Eau Claire in the second quarter of 2012. A review of Enclosure A reveals that the Association
failed to even recognize RCHCA as a center that served uninsured and rural patients during 2012.
By contrast, the Association allocated over $270,000 to the now-defunct Black River facility, whose
operations were transferred to HopeHealth Community Health Center in the first quarter of 2013.
Accordingly, based on the Association Methodology, HopeHealth will receive Proviso Funds based
on patients served by both HopeHealth and Black River during 2012, but Eau Claire will receive
Proviso Funds based solely on patients served by Eau Claire but not RCHCA. This is a clear and

blatant error that can easily be corrected, and must he corrected, by using RCHCA 2012 data.

(3)  Finally, there is no directive or other requirement in Proviso 33.31 for the Department to
consult with or otherwise rely on the Association to develop the aliocation methodology for Proviso
33.31 Funds. By contrast, the Department clearly is required to consult with the Association to
identify facilities with capital needs pursnant to Proviso 33.34(D). Thus, if the General Assembly
had intended for the Department to consult with the Association regarding allocation of Proviso
33.31 Funds, it would have done so. The Department’s blanket reliance on the Association
Methodology to allocate funds entrusted to it by the General Assembly would be an abuse of
discretion and potentially an illegal delegation of Department authority.

I think you will agree that once the disbursement of Proviso 33.31 Funds is made to the
FQHCs based on the Association Methodology, it will be virtually impossible fo recoup and
reallocate those funds without the expenditure of significant efforts and resources by Department
staff. We therefore urge the Department to:

» immediately advise the Association as well as the FQHC Community in writing that it does not
intend to use the Association Methodology; and

» consider and adopt the proposed allocation methodology set forth in Enclosure B and disburse
the Proviso 33.31 Funds accordingly.

We look forward to receiving the Department’s response to Bau Claire’s position and demand

and a swift resolution of this dispute. Should a mutually acceptable resolution not be reached, Eau
Claire will have no choice but to pursue legal action,

Charleston: 951666 v.1



ShllI;lIgIXmBeyaiim

ATTORMNEYS AND COUNSELORS AT LAN
Anthony Keek
September 3, 2013
Page 5
With best regards; 1 am
Very tryly yor
Atidrea H. Brisbin
Enclosures (2)

cc; - Richard P. Hepfer, Esquire (viae-mail @ hepfer@scdhhs.gov) (w/ encls.)
Stuatt A, Hasnilton, M.D. (via e-mail) (w/ encls.)

Charleston: 351666 v.1



Brenda James

From: Bryan Kost

Sent: Wednesday, September 25, 2013 9:39 AM
To: Jan Polatty; Brenda James

Subject: Fwd: FQHC Capital

Attachments: Hamilton letter.pdf; ATTO0001.htm

Tony got this letter, right?

Bryan Kost, SCDHHS.
Phone: 803-898-2865.
Mobile: 803-429-3201.
Email: kostbr@scdhhs.gov

Begin forwarded message:

From: "Doug Bryant" <bryantco@sc.rr.com>
To: "Bryan Kost" <kostbr@scdhhs.gov>
Subject: RE: FQHC Capital

Bryan, I’ve attached the letter sent from Dr. Hamilton’s attorney Ms. Brisbin to Mr. Keck on
Sept. 3. Ihad no idea the letter existed until my meeting on Thursday with M. Smith in Sumter.
I’ve called Dr. Hamilton and attempting to set up a meeting with him to discuss. Dr. Hamilton is
on the Association Board and the Legislative committee of SCPHCA. Doug

From: Bryan Kost [mailto:kostbr@scdhhs.gov]
Sent: Wednesday, September 25, 2013 8:56 AM
To: Doug Bryant

Cc: Jennifer Lynch

Subject: Re: FQHC Capital

What attorney letter Sir?

Bryan Kost, SCDHHS.
Phone: 803-898-2865.
Mobile: 803-429-3201.

Email: kostbr@scdhhs.gov<mailto:kostbr@scdhhs.gov>

On Sep 25, 2013, at 8:47 AM, "Doug Bryant"
<bryantco@sc.rr.com<mailto:bryantco@sc.rr.com>> wrote:

Jennifer we talked about the capital list yesterday. I received the capital list back late last night
with instructions to talk with Mr. Keck. Second read the letter from the attorney yesterday. I
may be able to fill in some missing information for you. Please give me a call when you have
time. Office 803-754-7468 or 803-260-1773(cell). Thanks Doug

1



Confidentiality Note

This message is intended for the use of the person or entity to which it is addressed and may
contain information, including health information, that is privileged, confidential, and the
disclosure of which is governed by applicable law. If the reader of this message is not the
intended recipient, or the employee or agent responsible to deliver it to the intended recipient,
you are hereby notified that any dissemination, distribution or copying of this information is
STRICTLY PROHIBITED.

If you have received this in error, please notify us immediately and destroy the related message.



