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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

New Energy Capital Partners, LLC,
Petitioner,
V. No. 15-

Federal Energy Regulatory Commission,

Respondent.

PETITION FOR REVIEW OF NEW ENERGY CAPITAL PARTNERS, LLC
Pursuant to 16 U.S.C. § 8251(b) and Rule 15(a) of the Federal Rules of
Appellate Procedure (“FRAP”) and Circuit Rule 15 of the rules of this Court, New
Energy Capital Partners, LLC (hereinafter “NEC”) hereby petitions this Court for
review of the following orders of the Federal Energy Regulatory Commission,

attached hereto:

(1)Order Denying Rehearing, Alcoa Power Generating, Inc., 152 FERC §
61,040 (FERC Docket No. P-2197-107) (July 16, 2015);

(2)Notice Rejecting Motion to Reopen Record, Alcoa Power Generating,
Inc. (FERC Docket No. P-2197-073) (March 3, 2015).



In compliance with FRAP Rule 26.1 and Circuit Rule 26.1, NEC is
submitting a Corporate Disclosure Statement contemporaneously with this Petition

for Review. NEC prays that the orders set forth above be set aside or modified.

I@}%tm%miﬁed,
e

”Michael S. Lewis (D.C. Cir. Bar #55042)
Rath, Young and Pignatelli, P.C.
One Capital Plaza
Concord, New Hampshire 03301
(603) 226-2600
msl(@rathlaw.com
Attomey for New Energy Capital Partners, LLC

Dated: September 2, 2015
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152 FERC 161,040
UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Norman C. Bay, Chairman;
Philip D. Moeller, Cheryl A. LaFleur,
Tony Clark, and Colette D. Honorable.

Alcoa Power Generating Inc. Project No. 2197-107
ORDER DENYING REHEARING
(Issued July 16, 2015)

1. On April 2, 2015, New Energy Capital Partners, LLC (New Energy) filed a
request for rehearing of the Commission Secretary’s March 3, 2015 Notice Rejecting
Motion to Reopen Record (Notice) in the relicense proceeding for the 210-megawatt
Yadkin Hydroelectric Project No 2197 (Yadkin Project). The project is located on the
Yadkin River in Davidson, Davie, Montgomery, Rowan, and Stanly Counties, North
Carolina. For the reasons discussed below, we deny New Energy’s request for rehearing.

Background

2. On September 23, 2002, Alcoa Power Generating Inc. (Alcoa Power) filed its
Initial Consultation Document for the relicensing of the Yadkin Project, beginning its
pre-filing license application process. On March 27, 2003, Alcoa Power filed its Notice
of Intent to file an application for a new license. Three years later, on April 25, 2006,
Alcoa Power filed its new license application with the Commission.

3. On December 28, 2006, the Commission’s Secretary issued public notice of Alcoa
Power’s relicense application.! The notice established February 26, 2007, as the deadline
for filing protests, comments, and motions to intervene in the proceeding. Among other
things, the notice stated that “only those who file a motion to intervene in accordance
with the Commission's Rules may become a party to the proceeding.”

4. On May 7, 2007, Alcoa Power filed a Relicensing Settlement Agreement on behalf
of itself and twenty-four other entities. The Commission’s Secretary issued a public
notice soliciting comments on the settlement agreement on May 17, 2007.

' The notice was published in the Federal Register on December 29, 2006.
71 Fed. Reg. 78,424 (01) (2006).
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5. On September 28, 2007, Commission staff issued the draft environmental impact
statement (EIS). The deadline for comments on the draft EIS was November 27, 2007,
and the notice of the document stated that “[a]nyone may intervene in this proceeding
based on this draft EIS.”* Commission staff issued the final EIS on April 18, 2008. The
Commission has not been able to act on the relicense application because the State of
North Carolina has declined to issue water quality certification for the project under the
Clean Water Act, a prerequisite to Commission action.?

6. New Energy did not file a motion to intervene or any comments in response to the
notices of the application, settlement agreement, or draft EIS.

7. On April 30, 2013, New Energy filed a request to reopen the record or, in the
alternative, intervene late in the relicensing proceeding. New Energy characterized itself
as a competitor to Alcoa Power* and argued that the Commission must determine
whether Alcoa Power’s relicensing application is best adapted to the public interest in
light of the repurposing of the Yadkin Project. New Energy further argued that it had
good cause to intervene late because its interest did not arise until the occurrence of
certain events between March and December 2010. New Energy alleged that these
events provided evidence that Alcoa Power was going to sell the project’s power in the
wholesale market rather than using it to supply local businesses. On May 24, 2013,
Alcoa Power filed an opposition to New Energy’s petition.

8. On May 30, 2013, the Commission’s Secretary denied New Energy’s motion for
late intervention, finding that New Energy did not demonstrate good cause for
intervening late. The Commission did not address New Energy’s request to reopen the
record. On June 35, 2013, New Energy filed a motion for clarification of the May 30,
2013 order, seeking clarification whether a separate ruling on New Energy’s petition to
reopen the record was forthcoming and if not, explain how the May 30, 2013 notice

? Citing 18 C.F.R. § 380.10 (2007).

3 See 33 U.S.C. § 1341(a)(1) (2012). On August 2, 2013, the North Carolina
Department of Environmental and Natural Resources (North Carolina DENR) denied
Alcoa Power’s September 28, 2012 water quality certification application because of a
pending lawsuit regarding the ownership of the streambed located beneath the project.
See North Carolina DENR August 16, 2013 Supplemental Information at 3-4. On
May 29, 2015, the North Carolina Office of Administrative Hearings reversed the
August 2, 2013 denial by North Carolina DENR and directed North Carolina DENR to
issue a new decision on Alcoa Power’s water quality certification application within
thirty days. See Alcoa Power’s June 5, 2015 transmittal letter.

* See Petition to Reopen Relicensing Application Process at 24.
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properly addressed the petition. On June 17, 2013, Alcoa Power filed a motion to
respond to New Energy’s motion for clarification.

9. On June 27, 2013, New Energy filed a request for rehearing of the May 30, 2013
notice denying New Energy’s late motion to intervene. The Commission denied

rehearing on September 19, 20137

10.  OnNovember 12, 2013, New Energy filed a petition for appeal of the

September 19, 2013 Order with the U.S. Court of Appeals for the District of Columbia
Circuit. On January 24, 2014, the court granted New Energy’s unopposed motion to hold
the appeal in abeyance pending resolution by the Commission of New Energy’s petition
to reopen the record in the relicensing proceeding.

11.  OnlJanuary 21, 2014, New Energy filed a supplement to its petition to reopen the
record. New Energy claimed that events subsequent to its petition supported New
Energy’s request to reopen the record, namely the actions of certain North Carolina
agencies, including denial of the section 401 water quality certification. On February 3,
2014, Alcoa Power filed a response in opposition to New Energy’s supplement.

12. On December 5, 2014, New Energy filed a request for action on its petition to
reopen the record. Alcoa Power filed an opposition to the request on December 22, 2014,

13, OnMarch 3, 2015, the Commission’s Secretary issued a notice rejecting New
Energy’s request to reopen the record for lack of party status. The notice stated that
although styled as a petition, New Energy’s request was in fact a motion to reopen the
record, which may only be filed by a participant, defined in the Commission’s regulations
as a party or certain Commission employees.® Since the Commission had denied New
Energy’s late motion to intervene, New Energy was not a party to the proceeding. Thus,
the notice found that New Energy is not a participant permitted to file a motion to reopen
the record and rejected New Energy’s motion to reopen the record for lack of party status.

14. On April 2, 2015, New Energy filed a request for rehearing of the notice rejecting
its motion to reopen the record.

Discussion

15.  New Energy lists three grounds for rehearing. First, New Energy argues that the
Commission erred in ruling that New Energy’s petition was a motion subject to

> Alcoa Power Generating Inc., 144 FERC 961,218 (2013) (September 19, 2013
Order).

618 C.F.R. § 385.716(b)(1) (2014).
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resolution under Rule 716 of the Commission’s Rules of Practice and Procedure. Next,
New Energy claims that the Commission erred in failing to address the substance of New
Energy’s petition. Finally, New Energy asserts that the Commission erred in failing to
grant New Energy’s petition. As discussed below, none of these claims has merit.

16.  New Energy argues that the Commission improperly characterized New Energy’s
petition to reopen the record, which may be made by any “person” under Rule 207, as a
motion to reopen the record, which only “participants” may make under Rule 716.

Rule 102(b)(1)-(2) defines participant to mean any party or certain Commission
employees.® New Energy asserts that it sought relief under four of the circumstances
listed in Rule 207 and, therefore, the Commission violated its procedural rules. We
disagree.

17.  Regardless of how an entity labels its submissions to the Commission, the
Commission has discretion to determine the actual nature of the filing and to treat the
filing accordingly.” Here, although New Energy labeled its pleading a petition to reopen
the relicensing process under Rule 207, the filing does not fit the requirements of that
rule. The pleading does not seek a declaratory order to terminate a controversy or
remove uncertainty, as required by Rule 207(a)(2),' is not an appeal from a staff action,
as required by Rule 207(2)(3),"" and does not seek a rule of general applicability under

7 Id. § 385.207.
8 Id. § 385.102(b)X1)-(2).

? See, e.g., Northwest Pipeline Corp., 44 FERC 1 61,157, at 61,497 (1988)
(*Although Northwest characterizes its pleading as an answer to motions to reject, it is in
fact a response to protests and, as such, is not permitted.”); Roger and Emma Wahl v.
Allamakee-Clayton Electric Coop., 116 FERC 961,134, at 61,613 (2006) (~. . . we will
treat the [request for rehearing], in our discretion, as a request for reconsideration.).

1 See, e.g., Crown-Vantage-New Hampshire Electric, Inc., 88 FERC 61,018, at
61,050-51 (1999) (Commission concluded that pleading filed by U.S. Department of the
Interior seeking, in part, to re-open the record in a hydropower licensing proceeding, was
not fit for a declaratory order, but was in fact a late-filed request for rehearing.). In
addition, New Energy’s pleading did not comply with 18 C.F.R. § 381.302(c) (2014),
which requires that a petition for declaratory order under Part I of the Federal Power Act
be accompanied by a petition for exemption from the $24,370 filing fee prescribed in
18 CF.R. § 381.302(a) (2014).

Y See, e.g., Public Service Co. of New Mexico, 27 FERC 9 61,007 (1984)
(Commission denied appeal of delegated letter order.).
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and the Commission considers comments from all participants regardless of their party
status. New Energy’s motion to reopen the record is merely an untimely, statutorily-
barred attempt to compete for the project.’

20.  Inany case, as noted in the Commission’s September 19, 2013 Order denying
New Energy’s request for rehearing of the denial of its motion for late intervention, it has
been the Commission’s practice since the issuance of licenses began in 1920 to leave
disposition of project power in the hands of the licensee unless Congress has made a
legislative directive to the contrary, which has not happened here.'® Therefore, Alcoa
Power’s decision as to where to sell project power is not a relevant issue in the
relicensing proceeding and could not provide a reason to reopen the record, even if it
were closed. Moreover, Alcoa’s plans to close the Badin Works plant and to sell project
power into the open market were disclosed during the relicensing proceeding several
years prior to New Energy’s motion."” Thus, Alcoa Power’s alleged “re-purposing” of
the project does not constitute new evidence that would warrant reopening the record

pursuant to Rule 716(a)."®

21.  Further, although, as noted above, we are under no obligation to respond to the
merits of New Energy’s petition, we note that section 15 of the Federal Power Act"
requires that any entity — whether an existing licensee or a competitor — seeking to file an
application to relicense a project must do so no later than two years from when the
current license will expire.®® Accordingly, New Energy is barred by statute from
competing for the Yadkin Project license at this late date. We must only reopen license
proceedings where changes in an applicant’s plan of development are material, that is,
involve significant changes to a project’s physical features such that it should be

15 See Erie Boulevard Hydropower, L.P., 131 FERC 761,036, at P 3 (2010), aff"d,
Green Island Power Auth. v. FERC, No. 11-1960 (2d Cir. Sept. 25, 2012) (Power
authority made series of filings in order to place its untimely and statutorily-barred
competitive proposal before the Commission; court affirmed decision on remand denying

late motion to intervene and reinstating license.).
16 See September 19, 2013 Order, 144 FERC 161,218 at P 15.
' Id. at PP 16-20.
18 18 C.F.R. § 385.716(a) (2014).

9 16 U.S.C. § 808 (2012).

2 See, e.g., Green Island Power Authority, 110 FERC § 61,034 at P 13-P 14, reh’g
denied, 110 FERC ¥ 61,331 (2005).



20150716-3018 FERC PDF {Unofficial) 07/16/2015

Project No. 2197-107 -7-

considered an entirely new project.?' No such changes have occurred in this
proceeding.

22. For the reasons discussed above, we find that New Energy lacks party status to file a
motion to reopen the record.

The Commission orders:

The request for rehearing filed by New Energy Capital Partners, LLC on April 2,
2015, in this proceeding is denied.

By the Commission.

(SEAL)

Kimberly D. Bose,
Secretary.

2 See Erie Boulevard Hydropower, L.P., 131 FERC 61,036 at P 17,P 37; reh’g
denied, 134 FERC % 61,205 at P 31-P 32; reh’g denied, 136 FERC 61,044 (2011);
summarily aff'd, Green Island Power Authority v. FERC, 497 Fed. Appx. 127 (2d Cir.

2012).

2 A5 we explained in Alcoa Power Generating Inc., 144 FERC 161,218, at P 24-
P 25, the two matters raised by New Energy — the settlement agreement and two water
withdrawal agreements — did not constitute material amendments to Alcoa’s license

application.
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UNITED STATES OF AMERICA
FEDERAIL ENERGY REGULATORY COMMISSION

Alcoa Power Generating Inc. Project No. 2197-073

NOTICE REJECTING MOTION TO REOPEN RECORD
(March 3, 2015)

On April 30, 2013, New Energy Capital Partners, LLC (New Energy) filed a
“Petition to Reopen Relicensing Application Process and in the Alternative, Motion for
Late Intervention” in the relicensing proceeding for Alcoa Power Generating Inc.’s
Yadkin Hydroelectric Project No. 2197. The project is located on the Yadkin River in
Davidson, Davie, Montgomery, Rowan, and Stanly Counties, North Carolina. The
Commission has denied New Energy’s late motion to intervene.! OnJ anuary 21, 2014,
New Energy filed a supplement to its petition elaborating on arguments raised in its
earlier filing. Though styled as a petition, the request is in fact a motion to reopen the
record. New Energy’s motion to reopen the record is rejected.

Under Rule 716 of the Commission’s Rules of Practice and Procedure, only a
participant may file a motion to reopen the record.? Our regulations define participant to
mean any party or certain Commission employees.3 A party is “any person whose
intervention in a proceeding is effective under Rule 214.”* Because the Commission
denied New Energy’s late motion to intervene, New Energy is not a party in this
proceeding. Thus, New Energy is not a participant permitted to file a motion to reopen
the record.

Accordingly, the motion to reopen the record is rejected for lack of party status.

' dlcoa Power Generating Inc., order denying reh’g, 144 FERC 161,218 (Sept.
19, 2013). New Energy filed a petition for appellate review in the Court of Appeals of
the District of Columbia on November 7, 2013, receiving docket number 13-1277. Upon
motion by New Energy, with Commission assent, the court held the case in abeyance on
Jan. 24, 2014, and required that New Energy file status reports every 90 days.

218 C.F.R. § 385.716(b)(1) (2014).
3 1d. § 385.102(b)(1)-(2).

 Id. §385.102(c)(3).
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This notice constitutes final agency action. Requests for rehearing by the
Commission of this rejection notice must be filed within 30 days of the date of issuance
of this notice, pursuant to Rule 713 of the Commission’s Rules of Practice and

Procedure.’

Kimberly D. Bose,
Secretary.

518 C.F.R. § 385.713 (2014).
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

New Energy Capital Partners, LLC,
Petitioner,
V. No. 15-

Federal Energy Regulatory Commission,

Respondent.

CORPORATE DISCLOSURE STATEMENT OF NEW ENERGY CAPITAL
PARTNERS, LLC

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure (“FRAP”)
and Circuit Rule 26.1 of the rules of this Court, New Energy Capital Partners, LLC
(hereinafter “NEC”) submits the following corporate disclosure statement:

NEC is a limited liability company that invests in renewable energy projects
and facilities through private equity funds managed by NEC. NEC has no parent

company. No publicly held company owns 10 percent or more of NEC’s stock.

pe;t@ubmitted,
A

ichael S. Lewis (D.C. Cir. Bar #55042)
Rath, Young and Pignatelli, P.C.
One Capital Plaza
Concord, New Hampshire 03301
(603) 226-2600
msl@rathlaw.com
Attorney for New Energy Capital Partners, LLC

Dated: September 2, 2015
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