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Emma Forkner, Director H Huime C
South Carolina Department of Health and Human Services _umﬂm_:%ma m F s.—ﬁmm m_“__wam_%ﬂo%m
Post Office Box 8206

Columbia, South Carolina 29202-8206
Fax: 803-255-8235

Dear Ms. Forkner,

We are contacting you on behalf of the American Association of Birth Centers
(AABC) to urge you to continue reimbursement of licensed birth centers in South
Carolina. We also request that you meet with representatives of South Carolina
licensed birth centers to discuss this decision. AABC has been informed by its
South Carolina members that a recent notice (January 31, 2008) from your
Department stated that these medical facilities would no longer be paid a facility fee
for their Medicaid clients. We believe that this decision may be based upon a
misunderstanding or miscommunication and are contacting you to resolve this
matter as efficiently and as amicably as possible.

The American Association of Birth Centers (formerly the National Association of
Childbearing Centers (NACC)) is a national membership organization of birthing
centers., AABC sets the national standards for safe operation of birth centers,
standards which many state legislatures and regulators have adopted. Birth centers
are licensed by the states in which they operate, and are accredited by the
Commission for the Accreditation of Birth Centers (CABC), an independent
accrediting organization, providing for such centers the same type of service that the
Joint Commission for the Accreditation of Healthcare Organizations provides for
hospitals and other health care entities.

The reason stated in the copy of the above-referenced notice that our members
provided to us was a rather vague reference to the effect that the federal Centers for
Medicare and Medicaid Services (CMS) “do not acknowledge birthing centers as a
facility qualified to receive reimbursement.” No further explanation was provided
and no citation was made to any CMS regulation, policy, memorandum, or provider
manual in support of this statement. As a national organization, with members in
nearly every state — including the 22 states which continue to reimburse birthing
centers — AABC cannot help but wonder if this conclusion was based upon a
miscommunication which we might help resolve.

. ..v Jormerly the National Association of Childbearing Centers (NACC)
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Such miscommunication, in fact, seems likely, since it would appear that the public health uo__@ of South
Carolina is favorable to birthing centers as a means of promoting the well-being and health of mothers
and babies. South Carolina licensed birth centers, S.C. Code Ann, section 44-29-10 et seg., and the
existing SCDHHS Provider Manual (which has not been amended to reflect any change in birthing center
reimbursement) indicates that birth centers are, in fact, eligible to enroll as providers.

AABC understands that Medicaid is administered at both the federal and the state level and has asked our
attorneys to review the relevant _omum_maﬁ and regulatory provisions. They inform us that, although birth
centers are not currently mandated services or facilities under section 1905(a) of the Social Security Act
or CMS regulations, no federal law or regulation prohibits states from paying birth centers. On the
contrary, the federal Medicaid program permit states a certain amount of latitude to utilize various options
for covering services required by Medicaid recipients. Our attorneys have assured us that they have found
no change in CMS policy that prohibits coverage of birth centers. They have also reviewed SCDHHS®
regulations and Provider Manual and report to us that the regulations do not bar birthing centers from
Medicaid provider eligibility, while the Provider Manual still recognizes birthing centers as eligible
providers.

Additionally, none of our other members reports similar problems in other states and, to the best of our
knowledge, all twenty-two states currently continue to reimburse birth centers for their facility charges for
Medicaid clients. AABC and its South Carolina members are greatly concerned that pregnant Medicaid
recipients in your state might lose access to a high-quality, cost-effective option for EmﬁonEQ care. South
Carolina presently has four licensed and operating birth centers (see below) that provide services to
childbearing women, but these centers are concerned that their future financial viability will be threatened
if they lose Medicaid coverage of their facility fees.

Because we know you are concerned about access to care in South Carolina, we request that you join us
in re-examining this proposed policy change. Let us first identify a mechanism that will allow
reimbursement of facility fees to continue while we explore these issues — as your rules and Provider
Manual permit. Secondly, we urge you to work with our local members and other groups of South
Carolina citizens to implement a long-term plan for birth center reimbursement and optimal utilization in
the Medicaid program, including your programs for Healthy Mothers and Babies and providing care for
teenage mothers. Many studies have demonstrated that midwifery care and birth centers are particularly
effective in providing care for women who are vulnerable to poor outcomes for reasons related to youth,
minority status, poverty or other socio-economic factors. AABC would be happy to work with you to
accomplish these goals

As a matter of maternal-child health policy, a decision to cut off birth center reimbursement could have
serious consequences for pregnant Medicaid recipients in South Carolina, particularly in areas of the state
where access to maternity and women’s health services is limited. As we are sure you realize, there is a
growing crisis of access to obstetric care for women in rural and other medically underserved areas.
Enclosed is recent study of the growing phenomenon of closure of labor and delivery units of rural
hospitals. Not only are hospitals limiting or eliminating maternity services, but many physician providers
are leaving practice. This is an unfortunate time to further limit access to care by threatening birth centers’
viability with reimbursement cuts, a risk already faced by these facilities as a result of your Department’s
policy of paying for nurse-midwife services for vaginal deliveries performed in birth centers at only 50%
of the rate paid for deliveries that occur in hospitals. Further limiting the financial viability of birth
centers by eliminating reimbursement for facility costs is simply not reasonable, particularly since CMS
does not prohibit their inclusion as providers.

Please allow us to refer you to the enclosed Supplementary Information section that was published by the
CMS predecessor agency, HCFA, in connection with its publication of the final rules governing certified
nurse-midwife reimbursement. This document may be found at Volume 60 of the Federal Register, pages
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61483-61487 (11/30/1995). Please note the discussion of birth centers in this statement. This is certainly
an acknowledgment of birth centers by HCFA/CMS. Those rules remain in effect today and govern
payment for nurse-midwives under Medicaid,

Furthermore, since South Carolina licenses birth centers, we must presume that the state’s public policy
favors such facilities. It does not advance that public policy to bar pregnant Medicaid recipients from this
option and, in the process, financially undermine these licensed facilities. If birth centers close, South
Carolina women will lose one of the best options for a low-risk physiological birth, forcing them to
choose between hospitals, with their high c-section rate and unnecessary and expensive interventions, and
home birth.

The evidence demonstrates that, for low risk women, birth center outcomes are at least equivalent to or
better than those in hospitals. A recent public statement by the American College of Obstetricians and
Gynecologists specifically recognized accredited birth centers as an acceptable alternative for women
seeking safe obstetrical care outside the hospital. Women who deliver at birth centers have lower
cesarean rates, higher rates of breastfeeding, and lower total costs for care. With costs associated with
childbirth making up a significant percentage of Medicaid expenditures, CMS and the various state
Medicaid programs are well-advised to include birthing centers as a covered service for women. South
Carolina, like many other states, has recognized — up until now — the contribution that birth centers make
both the health of women and babies, on the one hand, and keeping down the costs of providing maternity
care, on the other. The Illinois state legislature, for instance, recently funded the establishment of ten new
birth centers to provide services to underserved populations in their state. The State of Virginia has also
funded two new birth centers, which will be located in the most underserved rural communities in that
state. These examples of forward-thinking action are designed to contain costs and ensure good outcomes
for women and newborns.

We look forward to speaking with you soon regarding this important access issue, so we can begin work
toward an acceptable solution that not only preserves but increases access to optimum maternity care.,
Please contact either of us — Cynthia Flynn, President, at 206-450-2753, or Jill Alliman, AABC
Legislative Chair, at 423-442-6624, if we can help you in any way.

Sincerely,

§ %Qg@ v\\@&&z

9ill Alliman, CNM, MSN
President, >>wo Chair, AABC Legislative Committee

Enclosures:
Federal Register Vol. 60 - pages 61483-61487
"Why are fewer hospitals in the delivery business" - Lan Zhao, PhD

cc: Susan Jenkins, Esq.
Lesley Rathbun, CNM, FNP - Charleston Birth Place
Amy Leland, LM, CPM - Blessed Births
Sandy Glenn - Carolina Waterbirth
Lisa Byrd, LM, CPM - Covenant Birth Center
Bob Barnwell, SC DHEC
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surrounds the fireworks barge during
the event. Under this rule, the Captain
of the Port may establish transit lanes
along the east and west shorelines of
Lake Union. If established, boaters will
be allowed to transit north and south
through the safety zone in these lanes.
These lanes will remain open until 10
p-m. and then be closed until the
conclusion of the fireworks display.
This safety zone will be enforced by
representatives of the Captain of the
Port Puget Sound, Seattle, Washington.
The Captain of the Port may be assisted
by other federal agencies.
Regulatory Evaluation

This rule is not a significant action
under section 3(f) of Executive Order
12866 and does not require an
assessment of potential costs and
benefits under section 6(2)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this
regulation to be so minimal that a full
regulatory evaluation under paragraph
10e of the regulatory policies and
procedures of DOT is unnecessary. The
safety zone established by this -
regulation will encompass less than
eight hundred square yards in the center
of Lake Union. Entry into the safety
zone will be restricted for less than
three hours on the day of the event.
These restrictions will have little effect
on maritime commerce in the area.

Small Entities

The impact on small entities is
expected to be minimal. Therefore, the
Coast Guard certifies under 5 U.S.C.
605(b) that this regulation will not have
a significant economic impact on a
substantial number of small entities.

Collection of Information -

This rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
action in accordance with the principles
and criteria contained in Executive
Order 12612 and has determined that
this rule does not have sufficient
federalism implications to warrant the
preparation of a federalism assessment.

Environment

The Coast Guard considered the
environmental impact of this rule and

concluded that, under paragraph 2.B.2
of Commandant Instruction M16475.1B
(as revised by 59 FR 38654; July 29,
1994), this rule is categorically excluded
from further environmental
documentation. Appropriate -
environmental analysis of the Lake
Umnion Fireworks Display will be
conducted in conjunction with the
marine event permitting process each
year. Any environmental documentation
required under the National
Environmental Policy Act will be
completed prior to the issuance of a
marine event permit for this event,

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, .
Waterways.

Final Regulations

For reasons set out in the ﬁEmEEm..
the Coast Guard amends 33 CFR Part
165 as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. A new section 165.1306 is added to
read as follows:

§165.1306 Lake Unlon, Seattle, WA.

(a) Location. The following area is a
safety zone: All portions of the waters
of Lake Union bounded by the following
coordinates: Latitude 47°38'32” N,
Longitude 122°20'34” W, thence to
Latitude 47°38'32” N, Longitude
122°19°48” W; thence to Latitude
47°38'10" N, Longitude 122°19'45” W;
thence to Latitude 47°38°10” N,
Longitude 122°20'24” W; thence
returning to the origin. This safety zone
begins 1,000 feet south of Gas Works
Park and encompasses all waters from
east to west for 2,500 feet. Floating
markers will be placed by the sponsor
of the fireworks demonstration to
delineate the boundaries of the safety
zone. [Datum: NAD 1983]

(b) Effective dates. This section is
effective annually on July fourth from
9:30 p.m. to 11 p.m. unless otherwise
specified by Federal Register notice.

(¢) Regulation. In accordance with the
general regulations in § 165.23 of this
part, entry into the safety zone is
prohibited unless authorized by the
Captain of the Port, Puget Sound,
Seattle, WA. The Captain of the Port
may establish transit lanes along the
east and west shorelines of Lake Union
and may allow boaters to transit north

and south through the safety zone in
these lanes. If established, these transit
lanes will remain open until 10 p.m.
and then be closed until the end of the
fireworks display (approximately 30
minutes).,

Dated: November 13, 1995.
RK. Softye,
Captain, U.S. Coast Guard, Captain of the
Port, Puget Sound. -
[FR Doc. 95-29273 Filed 11-29-95; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Part 440

[MB-085-F]
RIN 0938-AG73

Medicaid Program: Nurse-Midwife
Services

AGENCY: Health Care Financing
Administration (HCFA), HHS.
ACTION: Final rule.

SUMMARY: In accordance with section
13605 of the Omnibus Budget
Reconciliation Act of 1993, this final
rule expands coverage of nurse-midwife
services under the Medicaid program by
including coverage for those services
that nurse-midwives perform outside
the maternity cycle as allowed by State
law and regulation. In addition, this rule
includes several clarifying revisions to
the Medicaid regulations.

EFFECTIVE DATE: January 2, 1996.

FOR FURTHER INFORMATION CONTACT:
Linda Sizelove, (410) 786-4626.

SUPPLEMENTARY INFORMATION:
I. Background
A. Scope of Covered Services

Title XIX of the Social Security Act
(the Act) authorizes States to establish
Medicaid programs to provide medical
assistance to needy individuals. Section
1902(a)(10) of the Act describes the two
broad classifications of most individuals
to whom medical assistance may be
provided: the categorically needy
(section 1902(a)(10)(A)) and the
medically needy (section
1902(a)(10)(C)). Section 1905 of the Act
defines medical assistance as payment
of part or all of the costs of specified
services to eligible individuals.

Section 1905(a}(17) of the Act
includes, as a service for which medical
assistance may be available, nurse-
midwife services which the nurse-
midwife is authorized to provide under
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State law or regulation. Nurse-midwife
services are mandatory for the
categorically needy under section
1902(a)(10)(A) of the Act. At the State’s
option, a State may also provide these
services to the medically needy.

Before October 1, 1993, section
1905(a)(17) of the Act (through a cross-
reference to section 1861 (gg) of the Act)
and implementing regulations at 42 CFR
440.165 required that a nurse-midwife
must be a registered nurse who (1) is
either certified as a nurse-midwife by an
organization recognized by the Secretary
or has completed a program of study
and clinical experience that has been
approved by the Secretary and (2)
performs services in the care of mothers
and babies throughout the maternity
cycle. Section 1905(a)(17) (again,
through a cross-reference to section
1861(gg) of the Act) also specifies that
the services that a nurse-midwife is
legally authorized to perform under
State law and regulations must be
covered regardless of whether the nurse-
midwife is under the supervision of, or
associated with, a physician or other
health care provider.

Section 13605 of the Omnibus Budget
Reconciliation Act of 1993 (OBRA '93),
Pub. L. 103-66, amended section
1905(a)(17) of the Act to remove the
limitation that a nurse-midwife can
provide services only during the
maternity cycle.

B. Current Regulatory Provisions

There are four existing sections of
Medicaid regulations that are affected
by this final rule. Section 440.165
defines nurse-midwife services as a
distinct service category and lists the
requirements for coverage of services
under that category. Three other
sections, §§440.10, 440.20, and 440.90,
contain cross-references to § 440.165 to
indicate that nurse-midwife services
may be performed in specified settings.
Sections 440.10 and 440.20 provide that
nurse-midwife services may be
performed in inpatient and outpatient
hospital settings. Section 440.90
provides that nurse-midwife services
may be performed in clinic settings.

11. Provisions of the Proposed
Regulations

On July 18, 1994, we published a
proposed rule that set forth changes to
the Medicaid regulations based on the
provisions of OBRA '93 and our
reexamination of existing regulations
(59 FR 36419). Specifically, we
proposed the following revisions:

o To amend § ﬁo.umm by removing
paragraphs (a)(1) and (c) to delete the
definition of, and all other references to,
the maternity cycle in accordance with

the OBRA '93 amendment that provides
for the coverage of nurse-midwife
services regardless of whether the
services are performed in the
management of care of mothers and
babies throughout the maternity cycle.
Removal of this limitation will allow
nurse-midwives to perform any service
that is allowed under State law or
regulation.

¢ To remove the exception cross-
references to § 440.165 contained in
§5440.10, 440.20, and 440.90. Because

‘nurse-midwife services are defined as a

distinct service category under
§440.165, we have determined that the
inclusion of cross-references to the
description of covered nurse-midwife
services within the descriptions of other
covered Medicaid services is more
confusing than clarifying,. :

M. Discussion of Public Comments

In response to the July 18, 1994
proposed rule, we received 30 timely
items of correspondence. We have
summarized the comments and present
them below with our responses.

Comment: Several commenters
requested that we revise the regulations
to clarify that nurse-midwife services
may be provided in a variety of settings.
The commenters suggested that we
explain in the regulations that a nurse-
midwife can order home health visits,
can be reimbursed for services provided
in freestanding birth centers and clinics,
and can be reimbursed for patient
services provided in the home without
regard to whether the services were
provided under the direction of a
physician or other health care provider.
One commenter suggested that we
revise § 440.70 to clarify that nurse-
midwife services may be provided in
the home and that these services are not
subject to the requirement that home
health services must be on the order of
the recipient’s physician. Another
commenter requested that we revise
§ 440.165 to specify the settings where
nurse-midwife services may be
performed.

Additionally, while several
commenters supported our proposed
revisions to §§440.10, 440.20, and
440.90, other commenters were
concerned that our proposal to remove
the cross references to nurse-midwife
services in these sections may lead
parties to mistakenly believe that the
supervision of a physician is required
for nurse-midwife services furnished in
inpatient or outpatient hospital settings
or clinic settings. The majority of the
comments we received focused on the
issues described above.

Response: To help clarify our position
on the settings where nurse-midwife

services may be provided and the
restrictions imposed on services
furnished in those settings, we will
provide some general information on
how Medicald services are paid. We
will follow this with specific
information on nurse-midwife services.

A. General Principles

Generally, Medicaid services are
classified by three types of categories.
Each separate category may have
specific Federal requirements relating to
supervision or location of services. First,
services are described in terms of the
setting in which they are provided.
Some services included in this category
are inpatient or outpatient hospital
services and clinic services. Second,
services are described by the type of
services being furnished, such as
rehabilitation or physical therapy
services. Finally, services are described
in terms of the individual providing the
service such as physician, nurse
practitioner, and nurse-midwife
services. Each category is separate and
has a distinct set of regulatory

uirements.
S@SEm we view each category of
service as separate and distinct, the
categories are not mutually exclusive.
Some services, including nurse-midwife
services, can be classified in more than
one category. It is also possible that a
service provided may meet the
requirements under one category and
not another even though, as a general
rule, the service could be classified
under either category. The specific
circumstances under which a service is
provided and how the provider bills for
the service determines how the service
is categorized and which regulatory
requirements apply.

B. Nurse-Midwife Services

The general principles of Medicaid
coverage discussed above apply to
nurse-midwife services. There are no
Federal restrictions on settings where
nurse-midwife services may be
furnished. Nurse-midwife services are
limited only through State licensure or
scope of practice laws. Additionally, the
Act does not dictate that a nurse-
midwife who practices in a hospital or
clinic must receive payment through
that facility. Nurse-midwife services are
similar to physician services in that they
may be billed in their own distinct
category or alternatively may be billed
under other categories such as hospital
or clinic services. if nurse-midwife
services are provided under the
classification of inpatient or outpatient
hospital services or clinic services, and
billed as such, then the requirements
outlined in §§ 440.10, 440.20, or 440.90
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must be met. For example, nurse-
midwife services performed in a
hospital setting could be billed as either
nurse-midwife services or hospital
services. If the hospital bills Medicaid
for the nurse-midwife services, the
services will be categorized as inpatient
hospital services (or outpatient hospital
services as the case may be) and all
Federal requirements relating to
inpatient (or outpatient) hospital
services must be met. That is, in
accordance with § 440.10, the hospital
services provided by the nurse-midwife
must be provided under the overall
direction of a physician. If a nurse-
midwife bills for the services as nurse-
midwife services (which happen to be
furnished in a hospital setting), all
Federal regulatory requirements relating
to nurse-midwife services must be met,
Thus, under §440.165, the services may
be performed without regard to whether
the nurse-midwife is under the
supervision of, or associated with, a
physician or other health care provider.

This same rationale applies to nurse-
midwife services furnished in the home.
As long as the services are billed as
nurse-midwife services, the nurse-
midwife may provide services in the
home and receive payment for such
services without regard to whether the
services were ordered by the recipient’s
physician. However, if the services are
billed through a home health agency,
the Federal requirements set forth in
§ 440.70 for home health services must
be met.

Similarly, if nurse-midwife services
provided in freestanding birth centers
are billed as clinic services, then the
Federal requirements outlined in
§440.90 for clinic services must be met
in order to receive payment. Therefore,
the services would have to be performed
under the direction of a physician. If the
nurse-midwife bills for the services
performed in the clinic as nusse-
midwife services, regulations at
§ 440.165 must be followed. That is,
nurse-midwife services which happen
to be provided in the clinic setting may
be furnished without regard to whether
the nurse-midwife is under the direction
of a physician.

Thus, there are no restrictions on
settings where a nurse-midwife may
furnish services. Whether supervision
by a physician or other health care
provider is necessary depends on how
the services are classified when they are
billed. Therefore, we do not believe that
the revisions suggested by the
commenter are necessary since the
proposed regulations already provide
for nurse-midwife services in a variety
of settings. We note that this regulation
does not implement any new

requirements. We removed the cross
references to § 440.165 in §§ 440.10,
440.20, and 440.90 for the sake of .
clarity. These revisions do not impose
new supervision requirements.

Comment: Several commenters noted
that the regulations did not include any
reference to out-of-hospital birth
centers. One commenter stated that
§ 440.90(c), which defines *‘clinic
services,” clearly includes services
furnished in freestanding birth centers.
The commenter expressed concern that
removal of the cross reference to
§440.165 in this section could be
interpreted to mean that nurse-midwife
services furnished in freestanding birth
centers are not covered under Medicaid.
Commenters suggested that we revise
§ 440.90 to indicate that nurse-midwife
services furnished in a freestanding
birth center are covered under
Medicaid. Other commenters
recommended that specific reference to
birth centers should be inserted in
§440.165(a)(1).

Response: Nurse-midwife services are
practitioner services that are ordinarily
furnished on an outpatient basis, except
that nurse-midwife services may be
furnished to patients in an inpatient
setting reimbursable under section
1905(a) of the Act, such as a hospital or
nursing facility. We do not believe that
the specific inclusion of “freestanding
birth center”’ or “‘out-of-hospital birth
center” in §440.165(a)(1) or the
addition of such terms to the definition
of clinic services found at § 440.90 is
necessary. The current definition of
clinic services as those services that are
“preventive, diagnostic, therapeutic,
rehabilitative, or palliative services that
are furnished by a facility that is not
part of a hospital but is organized and
operated to provide medical care to
outpatients’’ clearly includes the
services of a freestanding or out-of-
hospital birth center that meets the
other conditions of clinic services.
Nurse-midwife services furnished at a
birth center would be claimed as
outpatient care, elther under the
category of nurse-midwife services or as
clinic services, unless the birth center
met the definition of a hospital or
nursing facility.

Comment: Two commenters believe
that we should require nurse-midwives
to have a predetermined arrangement
with a physician to assure the orderly
availability of physician care for
purposes of consultations and referrals
beyond the scope of the nurse-midwife’s
practice and to aid in emergency and
other situations a nurse-midwife may
encounter in the course of providing
care.

Response: Section 1905(a)(17) of the
Act provides in part for services -
furnished by a nurse-midwife that the
nurse-midwife is legally authorized to
perform under State law, regardless of
whether the nurse-midwife is under the
supervision of, or assoclated with, a
physician or other health care provider..
We do not have statutory authority to
amend the regulations to require that a
nurse-midwife have a predetermined
arrangement with a physician. Such an
arrangement would be an *‘association”
with a physician within the meaning of
section 1905(a)(17) of the Act. Congress
intended State law, or the appropriate
State regulatory mechanism, to define a
nurse-midwife’s scope of practice,
including any physician supervision or
association requirements.

Comment: One commenter stated that
our proposal to remove reference to
“maternity cycle” in §440.165 is
consistent with section 1905(a)(17) of
the Act. The commenter noted,
however, that it is important that the
regulations not be interpreted to

preempt State law or regulations setting

scope of practice. The elimination of the
“only during the maternity cycle”
limitation should not be considered as
the authority for nurse-midwives to
receive payment for any service they
may perform. The commenter gave the
example that while a nurse-midwife -
may provide some child care services
for a newborn in the course of care for
a woman during her maternity cycle,
this does not mean the nurse-midwife
has the training necessary to provide
pediatric care services.

Response: As discussed above, the
Act specifies that a nurse-midwife’s
scope of practice is defined by State law
or State regulatory mechanisms. Federal
regulations cannot dictate the extent of
services a nurse-midwife may furnish. If
State law allows a nurse-midwife to
provide pediatric care services, then
such services are covered under
Medicaid. As long as the service is
categorized as nurse-midwife services
and the nurse-midwife meets the
requirements set in State and Federal
regulations, the nurse-midwife may
provide the service and receive payment
for such services as nurse-midwife-
services.

Comment: One commenter stated that
certified nurse-midwives should be
covered as surgical, or first assistants.

Response: As stated above, certified
nurse-midwife services are limited in
scope of practice only by State law or
State regulatory mechanisms. The State
determines the services a nurse-midwife
can legally perform., If the State laws
and regulations provide that a nurse-
midwife can perform surgical assistant
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or first assistant duties, these services
will be covered under Medicaid.

Comment: One commenter stated that
additional amendments to
§ 440.165(b)(4) are necessary to reflect
actual statutes and regulations relating
1o licensure in the various States,
Specifically, the commenter proposed
that §440.165(b)(4) (i) and (ii) be revised
to indicate current certification of nurse-
midwives by the American College of
Nurse-Midwives (ACNM) Certification
Council, Inc. Since 1991, the
certification function has been
conducted by the ACNM Certification
Council (ACC), a corporation separate
from the ACNM which was created to
handle certification functions separately
from the membership structure and
other functions of the ACNM,

Response: We agree with the
commenter and will revise section
440.165(b)(4) (i) and (ii) by adding “‘or
by the ACNM Certification Council, Inc.
(ACC).” This revision will recognize the
current certification of nurse-midwives
by the ACC.

Comment: One commenter suggested
that if for any reason the definition of
“‘maternity cycle” must be retained, it
should be amended to reflect the
generally recognized postpartum period
as 6 weeks rather than 60 days.

Response: The definition of maternity
cycle at § 440.165(c), which included
the statutory Medicaid definition of the
postpartum period, is not retained in
this regulation because OBRA '93
deleted the maternity cycle definition
from section 1905(a)(17) of the Act.
Nurse-midwife services are no longer
limited by the “during the maternity
cycle” requirement.

IV. Provisions of the Final Rule

In this final rule we are adopting the
provisions as proposed with one
addition. Specifically, in response to a
public comment, we are revising
§440.165(b)(4) (i) and (ii) to include the
American College of Nurse-Midwives
Certification Council as an organization
that may certify nurse-midwives.

V. Impact Statement

We generally prepare an initial
regulatory flexibility analysis that is
consistent with the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601
through 612) unless the Secretary
certifies that a final rule will not have
a significant economic impact on a
substantial number of small entities. For
purposes of the RFA, we consider all
providers and suppliers of health care
and services for Medicaid recipients to
be small entities. Individuals and States
are not included in the definition of a
small entity.

Also, section 1102(b) of the Act
requires the Secretary to prepare a
regulatory impact analysis for any final
rule that may have a significant impact
on the operations of a substantial :
number of small rural hospitals. Such
an analysis must conform to the
provisions of section 603 of the RFA.
For purposes of section 1102(b) of the
Act, we define a small rural hospital as
a hospital that is located outside a - |
Metropolitan Statistical Area and has
fewer than 50 beds.

We have determined, and the -
Secretary certifies, that these final
regulations will not have a significant
impact on a substantial number of small
entities and will not have a significant
impact on the operation of a substantial
number of small rural hospitals.
Therefore we have not prepared a
regulatory flexibility analysis or an
analysis of the effect on small rural
hospitals.

Cost savings will occur regardless of
the promulgation of these regulations.
The provisions of this rule merely
conform the regulations to the
legislative provisions of OBRA '93; In
accordance with the provisions of
Executive Order 12866, this final rule
was not reviewed by the Office of
Management and Budget.

VI. Collection of Information
Requirements

This document does not impose
information collection and
recordkeeping requirements.
Consequently, it need not be reviewed
by the Office of Management and
Budget under the authority of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.). :

List of Subjects in 42 CFR Part 440

Grant programs—health, Medicaid.

42 CFR part 440 would be amended
as set farth below:

PART 440—SERVICES: GENERAL
PROVISIONS

1. The authority citation for part 440
continues to read as follows:

Authority: Sec. 1102 of the Social Security
Act (42U.S.C. 1302).

2. In §440.10 the introductory text of
paragraph (a) is republished, paragraph
(a)(2} is revised, the introductory text of
paragraph (a)(3) is republished, and
paragraph (a)(3)(iii) is revised to read as
follows:

nﬁe...a inpatient hospltal services, other
than services in an Institution for mental
diseasas.

(a) Inpatient hospital services means
services that—

* %* * E ] *

(2) Are furnished under the direction
of a physician or dentist; and
* * * * *

(3) Are furnished in an institution
that—
* * * * *

(iif) Meets the requirements for
participation in Medicare as a hospital;
and

* * * * *

3. In §440.20 the introductory text to
paragraph (a) is republished, paragraph
(a)(2) is revised, the introductory text of
paragraph (a)(3) is republished and
paragraph (a)(3)(11) is revised to read as
follows:

§440.20 Outpatlent hospital services and
rural health clinlc services.

(a) Outpatient hospital services means
preventive, diagnostic, therapeutic,
rehabilitative, or palliative services
that—

* % * * *

(2) Are furnished by or under the
direction of a physician or dentist; and
*° * * % *

(3) Are furnished by an institution
that—

* * * *

(1) Meets the requirements for
participation in Medicare as a hospital;
and

* * * * *
4. Section 440.90 is amended by
removing paragraph (c).

- 5. In § 440.165, the introductory text
of paragraph (a) is republished,
paragraph (a)(1) is removed, paragraphs
(a)(2) and (a)(3) are redesignated
paragraphs (a)(1) and (a)(2) respectively
and republished, the introductory text
of paragraph (b) is republished,
paragraphs (b)(4){) and (b)(4) (1) are
revised and paragraph (c) is removed.
The revisions are to read as follows:

§440.165 Nurse-midwife services.

(a) Nurse-midwife services means
services that—

(1) Are furnished by a nurse-midwife
within the scope of practice authorized
by State law or regulation, and in the
case of inpatient or outpatient hospital
services or clinic services, are furnished
by or under the direction of a nurse-
midwife to the extent permitted by the
facility; and

(2) Unless required by State law or
regulation or a facility, are paid without
regard to whether the nurse-midwife is
under the supervision of, or associated
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with a physician or other health care
provider. (See §441.21 of this chapter
for provisions on independent provider
agreements for nurse-midwives.)

* * * * *

{b) Nurse-midwife means a registered
professional nurse who meets the
following requirements:

* * * * %

Ahv *k * ¥

(i) Is currently certified as a nurse-
midwife by the American College of
Nurse-Midwives (ACNM or by the

ACNM Certification Council, Inc. (ACC).

(ii) Has satisfactorily completed a
formal education program (of at least
one academic year) that, upon
completion qualifies the nurse to take
the certification examination offered by
the American College of Nurse-
Midwives (ACNM) or by the ACNM
Certification Council, Inc. (ACC).
(Catalog of Federal Domestic Assistance
Program No. 93.778, Medical Assistance
Program)

Dated: October 25, 1995.

Bruce C. Vladeck,

Administrator, Health Care Financing
Administration.

[FR Doc. 95-29194 Filed 11-29-95; 8:45 am]
BILLING CODE 4120-03-P

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Subchapter F (6000)
[WO-420-1800-00-24 1A]

RIN 1004-AC48

Wildlife Management, Protection and

Preservation of Natural Values;
Removal and Reservation

AGENCY: Bureau of Land Management,
Interior.
ACTION: Final rule.

SUPPLEMENTARY INFORMATION: 43.CFR
part 6220 contains only a single
paragraph, (Sec. 6220.0-1 Purpose),
which is general and introductory in
nature. The specific regulatory
guidelines contemplated by this single
introductory paragraph do not exist.
Accordingly, part 6220 is obsolete and
without purpose. The Bureau of Land
Management (BLM) does not intend to
use Subchapter F for regulatory
guidance concerning wildlife
management. >nno35m€. this rule
removes the title heading ‘“Wildlife
Management” from Subchapter F. The
BLM has determined for good cause that
notice and public procedure on this rule
are unnecessary and contrary to the
public interest, as the material that this
rule removes does not contain any
regulatory substance or guidance. The
principal author of this final rule is
Matthew Reed, Regulatory Management
Team, BLM.

This rule is an administrative action
and not a major rule for the purposes of
E.O. 12291. Accordingly, neither an
environmental impact analysis nor a
regulatory flexibility analysis is
required. This rule does not contain
information collection requirements that
require approval by the Office of
Management and Budget under 44
U.S.C. 3501 et seq.

43 CFR SUBCHAPTER F—WILDLIFE
MANAGEMENT (6000)

Subchapter F (6000) [Removed N:Q
reserved]

Under the authority of 43 U.S.C. 1740,
subchapter F (6000) is removed and
reserved.

Dated: November 8, 1995. .

Bob Armstrong,

Assistant Secretary of the Interior.

[FR Doc. 95-28966 Filed 11-29-95; 8:45 am]
BILLING CODE 4310-84-P

SUMMARY: This administrative final rule
removes the Subchapter F subject
heading and 43 CFR part 6220 in its
entirety. The rule reserves Subchapter F
(6000) for future regulatory guidance.
This action is necessary because the
Subchapter F subject heading and the
material contained in 43 CFR part 6220
are obsolete and do not provide
regulatory guidance. In turn, removal of
the subject heading and part 6220 will
render Subchapter F (6000) entirely
without content, so that reservation of
this Subchapter for future regulatory
guidance is both appropriate and
necessary.

EFFECTIVE DATE: January 2, 1996.

FOR FURTHER INFORMATION CONTACT.
Matthew Reed, 202-452-5069.

FEDERAL COMMUNICATIONS

COMMISSION

47 CFR Part 90
[PR Docket No. 89-553, PP Docket No. 93—
253, GN Docket No. 93-252]

SMR Systems in the 900 MHz
Frequency Band

AGENCY: Federal Communications
Commission.

ACTION: Correction to final rule.

SUMMARY: This document contains
corrections to the final regulations
which were published Thursday,
September 21, 1995 (60 Fed. Reg.
48913). The regulations involved the

service and auction rules for the 900
MHz Specialized Mobile Radio (SMR)
service.

EFFECTIVE DATE: January 2, 1996.

FOR FURTHER INFORMATION CONTACT:
Diane Law (202) 418-0660, Wireless
Telecommunications Bureau.

SUPPLEMENTARY INFORMATION:

Background.

The final regulations that are the
subject of this correction were adopted
in the Second Order on Reconsideration
and Seventh Report and Order, PR
Docket No. 89-553, PP Docket No. 93—
253, GN Docket No. 93-252, FCC 95~
395, released on September 14, 1995.

Need for Correction

As published, the final regulations
contain a minor error which may prove
855&3&:@5&553&&.
clarification.

Correction of Publication

Accordingly, the publication on
September 21, 1995 of the final
regulations (FCC 95-395) is corrected as
follows:

§90.665 [Corrected]

On page 48918, in the third column,
§90.665(c) of the Commission’s rules is
corrected in the second sentence by
removing “license grant or,
alternatively,” and inserting “license
grant; or alternatively,” in its place.
Federal Communications Commission.
William F. Caton,

Acting Secretary.
[FR Doc. 95-29087 Filed 11-29-95; 8:45 am]
BILLING CODE 6712-01-M

NATIONAL TRANSPORTATION
SAFETY BOARD

49 CFR Part 800

Organization and Functions of the
Board and Delegations of Authority

AGENCY: National Transportation Safety
Board.

ACTION: Final rules.

SUMMARY: The Board is updating various
organizational rules to reflect current
operations.

EFFECTIVE DATE: January 2, 1996.

FOR FURTHER INFORMATION CONTACT: Jane
F. Mackall, (202) 382-6540.
SUPPLEMENTARY INFORMATION: The
current rules, at 49 CFR Part 800, have
not been updated since June 27, 1984.
The changes adopted here reflect the
current functioning of the various
offices at the Board. Because these rule
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Executive Summary

A steady decline in the number of hospitals and a significant drop in the fraction of
hospitals providing obstettic services led to reduced availability of hospital-based obstetric
setvices in rural communities from the mid-1980s to the early 2000s. As a result, 44 percent
of non-metropolitan counties lacked hospital-based obstetric services in 2002, compared
with 24 percent in 1985. Women of childbearing age living in the most rural counties --
those counties where there was no residential ‘place’ with a population of 2,500 or more per
square mile -- were disproportionately affected. In the mid-1980s, residents in about half of
these counties had access to obstetric services in a local hospital; by the early 2000s, only
about one-fifth of the most rural counties had at least one hospital providing obstetric
services,

While a variety of demand- and supply-side factors have contributed to the decline
of hospital-based obstetric services in rural counties, health-care providers often identify
medical malpractice pressure as an important factor influencing decisions about whether to
provide certain high-risk services. Three waves of rapidly increasing malpractice premiums
over the past 30 years and a perceived lack of availability of affordable malpractice insurance
in many communities have attracted public attention. In response, many state legislatures
have enacted tort reforms covering numerous aspects of medical malpractice litigation. This
study examines the impact of five types of direct medical malpractice reforms -- caps on
total damages, non-economic damages and punitive damages, the mandatory offset of
collateral source rule’, and the periodic payment arrangements - on the availability of
hospital-based obstetric scrvices in rural counties.

We measure access to care by examining whether residents of rural communities are
able to obtain obstetrics services in at least one hospital in their home county. Counties are
relatively arbitrary geographic units, so whether a county has hospital-based obstetric
services may not be the best measure of access for some rural communities. It is not
necessary or feasible for every county to have at least one hospital that provides obstetric

services. However this measure provides a proxy for proximity to hospital-based obstetrics

! The mandatory offset rule requires a plaintiff’s damage award to be offset by compensations from
collateral sources such as the plaintiff’s own insurance coverage.
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care. An important advantage of this measure is that it can be examined over time, on a
nationwide basis, with available data.

" Data for this analysis were extracted from multiple sources, including the Area
Resource File from the Health Resources and Services Administration (HRSA), the Census
Bureau, the Bureau of Fconomic Analysis, and the natality data files from the National
Center for Health Statistics NCHS). Our study years included 1985, 1990, 1995 and No.oo.
‘We used multivariate pbm._wmwm‘ﬁnrimﬂmm to control for differences in counties’
socioeconomic characteristics and time trends, and found limited evidence on the influence
of direct tort reforms on the presence of county hospital-based obstetric services. All of the
reforms studied except periodic payment arrangements appear to be positively associated
with access to hospital-based obstetric services in rural communities. However, due to
limitations in the data and/or the economic model we employed, the estimates of the effects
of tort reforms lack sufficient precision for us to draw firm conclusions.

Our multivariate analysis confirms the observation that rural counties were much less
likely to have at least one hospital that provided obstetric sexrvices during our study years.
'The fraction of hospitals owned by the government, the size of the county population and
the proportion of county residents who were eligible for Medicare were all found to be
positively associated with a higher probability that a county had hospital-based obstetric
services. The size of a county’s population and the proportion of county residents eligible
for Medicare might affect the availability of hospital-based obstetric services by increasing
the likelihood that a county has at least one hospital due to a higher demand for medical
services in general and more stable reimbursements for services rendered to Medicare
enrollces. Given that a hospital is present in a county, the provision of obstetric services in
this county is more likely because of economies of scope within the hospital.

In order to capture local perceptions of the impact of the loss of hospital-based
obstetric services and provide policy-makers with more detailed and direct information on
reasons why hospitals closed their obstetric units, we conducted informal discussions with
hospitals that closed their obstetric units in recent years. We contacted hospital
administrators and/or directors of nursing from 40 hospitals by phone and obtained
complete responses from 28 facilities. ‘The most frequently cited reasons for closing
obstetric units were low volume of deliveries in the community, financial vulnerability due to

a high proportion of patients on Medicaid, and difficulty in staffing an obstetric unit.
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Reasons for difficulty in staffing an obstettic unit included malpractice burdens for
OB/GYNs and family practitioners, changes in physicians’ attitude toward wotk, family, and
leisure, and the difficulty and costs involved in recruiting supporting specialists such as
anesthesiologists and surgeons.

To assess the impact of the closure of hospital obstetric units on local communities,
we asked hospital administrators or directors of nursing the approximate distance and travel
time between their hospitals and hospitals where most local residents went to deliver babies.
More than 60 percent of hospitals that closed their obstettic units are within 30 miles of and
a 30-minute drive to another hospital that provided at least basic obstetric services.
However, women at high risk for complications during labor and delivery may have had to
travel longer distances to obtain specialized care.

Our discussions with hospitals and the econometric analysis suggest a number of
possible policy responses that could either help to improve access to hospital-based obstetric
services in rural communities or mitigate the adverse consequences of lack of access. While
not having access to obstetric services in a local hospital is inconvenient to preghant women
and could even lead to adverse birth outcomes for high-risk patients?, it is certainly not cost-
effective for all counties to have at least one hospital that provides obstetric services. Some
hospital administrators suggest that it may be more important to promote the provision of
prenatal care in rural communities without access to hospital-based obstetric services.
Making prenatal cate available locally and sending patients to hospitals that are outside the
county, but within reasonable travel distance for mnmdnn%.nm_».a.nm services, may be the most
cost-effective way of organizing the delivery of obstetric services for many rural counties.
The feasibility of relying more heavily on registered nurses and physician assistants for
obstetric services in medically under-served areas should also be explored. Meanwhile,
arranging for outside physicians to visit the county and provide prenatal care on a regular
basis may be an effective coping strategy for dealing with physician shortages in rural areas.

Statistics show that women of childbearing age who live in counties with no hospital-
based obstetric services are served by half as many OB/GYNs and/or family practitioners as
their counterparts who live in counties with hospital-based obstetric services. Huc_u_.mn_%.
funded incentive mechanisms such as financial assistance for medical training in return for

committed services in rural communities are important in order to encourage physicians to

2 The issue of access to OB services for high risk women is beyond the scope of this study.



practice in cettain areas. Measures may be needed to relieve family practitioners of medical
malpractice burdens as most rural communities rely on these physicians for obstetric
services. Even though there was limited evidence from our multivariate analysis that the
mandatory offset of collateral source rule and caps on total or non-economic damages
increased the likelihood that a county had hospital-based obstetric service, we cannot draw
firm conclusions about the effectiveness of tort reforms due to lack of sufficient precision in
our estimates. Further research is needed on the effectiveness of alternative measures that
are designed to improve the availability of malpractice insurance and curb premium spikes.
For example, no-fault systems such as the ones implemented in Virginia and Florida
concerning brain damages during births may be more efficient than tort reforms in
compensating the injured while keeping malpractice litigation pressures in check.

Low Medicaid reimbursement for obstetric services could be financially detrimental
for hospitals that serve a high proportion of Medicaid V»ngﬂm. Under the current
environment in which reductions in Medicaid spending are expected in many states, rural
hospitals may find it even more difficult to remain financially viable if Medicaid patients
constitute a high proportion of their patient pools. Some hospital administrators in states
that had not adopted cost-based reimbursement policies for Medicaid obstetric services,
similar to that used for reimbursement for Medicaid services rendered to patients in critical
access hospitals, argued that their states should adopt such policies. Further research is
certainly warranted. Responses to our informal discussions also raised a question about the
impact of the Emergency Medical Treatment and Labor Act of 2003 (EMTALA) on the
availability of hospital-based obstetric services in rural areas. Some hospital administrators
appeat to have misinterpreted EMTALA as requiring that a hospital’s OB unit be staffed
with on-call physicians at all times. These administrators attribute their inability of
maintaining an OB unit to the enforcement of EMTALA. However, as the CMS final rule
clearly states that EMTALA does not require a hospital’s emergency departments be
operated continuously’, it is more likely that other factors such as the 24/7 duty intrinsic to
OB services and the desire of OB/GYNs and family practitioners to maintain a more

family-friendly balance between work and family/leisure are at work.

* Centers for Medicare and Medicaid Services, HHS, Clarifying Policies Related to the Responsibilities of
Medicare Participating Hospitals Treating Individuals with Emergency Medical Condition,
http://www.cms.hhs gov/providers/emtala/cms-1063f.pdf.
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Introduction

From the mid-1980s to the year 2000, there was a steady decline in the total number
of hospitals* in the United States. Even though this trend appears to have leveled-off in the
early 2000, there were still significantly fewer hospitals in the country in 2002 than in 1985
(6,013 vs. 7,102, or 18 percent fewer). One consequence of the decline in the number of
hospitals is that over time, an increasing fraction of counties lost the provision of medical
care by a local hospital. In the early 2000s, almost one-fifth of counties lacked a single
hospital, up from 16% in 1985. Moreover, hospitals that stayed in operation had on average
fewer beds. The average number of beds per hospital fell steadily from 200 in 1985 to 166
in 2000, a 17 percent drop over fifteen years. The decline in the number of hospitals and the
number of beds per hospital nationwide has been accompanied by even more pronounced
declines in certain types of health services provided by hospitals. From 1985 to 2000, the
number of hospitals that provided obstetric services dropped by 23 percent. As a result,
more than one-third of counties in the US lacked hospital-based obstetric setvices in 2000,
significantly more than the one-fifth of counties without hospital-based obstetric services in
1985.

Health researchers, federal and state policy-makers, and local health officials are
concerned that the combined effect of fewer hospitals and changing patterns of practice may
have led to a critical lack of access to certain types of health services in some mnomu».vEn
regions. They are particularly concerned that women in rural communities may have
inadequate access to obstetrics services. Since 99 percent of babies are delivered in hospitals
and some obstetric procedures treating complicated maternity and newborn cases can only
be carried out in a hospital setting’, lack of access to hospital-based obstetric services could
have serious implications for the health outcomes of newbotns and their mothers.® This
study first documents changes in the number of hospitals providing obstetric setvices and

examines the availability of hospital-based obstetric care at the county level between 1985

* In this study, hospitals refer to those registered by the American Hospital Association (AHA). AHA has a
set of criteria (such as a minimum of 6 beds, cribs or bassinets continually available for patient care, see
http://www.aha.org/aha/resource_center/content/registration%20requirements%20for%20hospitais.pdf for
details) for registration as a hospital facility. Registered hospitals include AHA member hospitals as well
as nonmember hospitals.

* The issue of access to OB services for high risk women is beyond the scope of this study.

§ Access problems usually lead to longer travel time, greater travel distances and delivery in hospitals
without OB services.




and 2002." In particular, it compares the availability of hospital-based obstetric services in
rural areas with that in non-rural areas to determine whether access to obstetric services in
rural communities was disproportionately affected by the nationwide trend.® It then
investigates factors that may affect the likelihood that a rural county has at least one hospital
providing obstetric services. Finally, it reports findings from informal discussions with
hospitals which had closed their obstetric units between 1995 and 2002 concerning reasons
and perceived impact of the closure on local communites.

We measure access to care by examining whether residents of rural communities are
able to obtain obstetrics services in at least one hospital in their home county. Counties are
relatively arbitrary geographic units, so whether a county has hospital-based obstetric
services may not be the most relevant measure of access for some rural communities. It is
not necessary or feasible for every county to have at least one hospital that provides obstetric
services. However, this measure is a useful proxy for proximity to hospital-based obstetrics
care. An important strength of this measure is that it can be examined over time, on a

nationwide basis, with available data.

I. Decline in the availability of hospital-based obstetric services

A. Data
The main source of data underlying the analysis in this section is the survey databases
from the American Hospital Association (AHA). 'The AHA has been conducting a survey of
hospitals annually since 1946. The surveys are a census of all registered hospitals and are
regarded as the most comprehensive source of data available on individual hospitals. We
obtained AHA survey databases for each yeat from 1985 to 1995 and from 2000 to 2002.
Using supplemental information in the documentation of the AHA annual survey

databases as well as information from state hospital associations, we compiled a separate

" Counties are relatively arbitrary geographic units, so whether or not a county has hospital-based obstetric
services may not be the accurate measure of access to care. It is not necessary or feasible for every county
to have at least one hospital that provides obstetric services. However, due to data constraints, we use the
availability of hospital-based obstetric services at the county level as an approximate measure for access to
obstetric care.

¥ Due to lack of county-level data for most variables used in this study, Alaska is excluded from all
analyses. US outlying and associated areas are also excluded because data are not available for them for
the early years of the time series this study examines. Independent cities are grouped with their original
counties because we expect that economic behaviors in independent cities would not only be similar to but
also integrated in their original counties to a large extent.



database containing detailed information on hospital closures, metgets and acquisitions, de
novo hospital openings, de-mergers, and conversions between hospitals and other types of
institutional health care providers from 1984 to 2000. This database provides a record of the
dynamics of the hospital sector between the mid-1980s and 2000.

B. The Decline in the Number of Hospitals that Provided Obstetric Services

A hospital is defined as providing obstetric services if the hospital had at least one
obstetric bed or one pediatric bassinet, or delivered more than 15 babies in a given year.” To
identify rural counties, we used the 1995 Rural-Urban Continuum Codes for Metro and Non-
metro Counties developed by the Department of Agriculture,'® which is available in the Area
Resource Files (ARF). " A county is defined as rural if it was a non-metropolitan county.'?
Furthermore, we examined separately ‘remote’ counties, i.e., counties that did not have a
place within the county with a population of 2,500 or more per square mile in 1990, whether
ot not the county is adjacent to a metropolitan area. . .

Access to hospital-based obstetric services is affected by the availability of hospitals
in a community as well as the provision of obstetric services by hospitals in the community.
Figure 1 documents the decline in the number of hospitals as well as the decline in the
number of hospitals that provided obstetric setvices in rural counties over time.”* The
number of hospitals and the number of hospitals that provided obstetric services both saw a
steady and noticeable decline from 1985 to 2002. However, the decline in the number of

hospitals that provided obstetric services (33 percent) more than doubled the loss of

® The 15 births a year threshold is to account for instances where a hospital does not provide obstetric
services but expecting mothers had nowhere else to go other than the local hospital and their babies were
delivered in the hospital’s emergency department.

' The rural/urban continuum codes were first designed in 1975 based on the 1970 census. The codes were
later updated after the 1980 and the 1990 census using the original coding scheme with somewhat more
restrictive procedures for determining metro adjacency. In 2003, major changes were incorporated in the
coding scheme, making the 2003 rural/urban continuum codes noticeably different from earlier versions.
Since our study focuses on the period between 1985 and 2002, we use the 1995 version of the rural/urban
continuum codes throughout the study.

"'The ARF is a secondary data source published by the Bureau of Health Professions every year. The ARF
contains about 6,000 county-year variables on health professions, health facilities, measures of resource
scarcity and health status compiled from various primary sources such as the AMA physician master file,
the population census, and the mortality and natality data extracted by the National Center for Health
Statistics from death and birth certificates.

'2 Metropolitan counties have an urban/rural continuum code ranging from 4 to 9.

'* Since long-term hospitals and specialty hospitals other than Obstetrics/Gynecology hospitals are
irrelevant to the provision of obstetric services, we only include short-term general and short-term
Obstetrics/Gynecology hospitals here.



hospitals (16 percent) duting the 18-year period. The difference is even more drastic among
the remote counties (sce Figure 2). Compared with 1985, there were 17 percent fewer
hospitals in remote areas than in 2000, and the downward trends slowed down in 2001 and
2002. In contrast, there were 56 percent fewer hospitals that provided obstetric services in
2000 than in 1985, and the number kept declining in 2001 and 2002. Underlying the
diverging rates of decline between the number of hospitals and the number of hospitals that
provided obstetric services is a significant drop in the fraction of hospitals that provided”
obstetric services. In 1985, over 87 percent of hospitals in rémote areas provided obstetric
services. Seventeen years later, less than half of existing hospitals offered obstetric services
to their communities. .

Over the same period of time, the number of hospitals reduced at a comparable rate
in non-rural areas as in rural areas - between 1985 and 2002, the total number of hospitals
(both with and without obstetric facilities) fell by 21 percent in metropolitan counties (sec
Figure 3). However, the fraction of hospitals that provided obstetric services experienced
opposite trends. In metropolitan counties, 11 percent more hospitals operating in 2002
provided obstetric services than those operating in 1985. In contrast, the fraction of all rural
hospitals that provided obstetric services shrank by 20 percent while in completely rural

areas, the decline was as high as 52 percent from the mid-1980s to the early 2000s.

C. Lack of Hospital-based Obstetric Services at the County Level

Declines in the number of hospitals and the proportion of hospitals providing
obstetric services have resulted in a significant fall in the number of counties with hospital-
based obstetric care. As shown in Figure 4, there was an upward trend in the percentage of
counties with no hospital-provided obstetric services over the past two decades for both
rural and non-rural counties. Moreover, rural counties were disproportionately affected.
From 1985 to 2002, the cumulative increase in the fraction of counties that lacked hospital-
based obstetric services was as 81 percent in rural areas, compared with a 49 percent drop in
non-rural areas. As a result, rural residents, especially those in remote areas, were far less .
likely to have access to obstetric care in 4 local hospital. In the mid-1980s, residents in about
half of remote counties had access to obstetric services in 4 local hospital; in the early 2000s

only about one-fifth of these counties had at least one hospital providing obstetric services.



In contrast, women of childbearing age living in most non-rural counties, 89 percent in 1985

and 82 percent in 2002, had access to obstetric care provided by a local hospital.

II. Factors associated with whether or not a county has hospital-based obstetric
setvices

Medial malpractice pressure has periodically attracted public attention in the past
three decades due to three waves of rapidly increasing malpractice premiums and health care
providers’ corresponding behavioral changes. While a variety of factors on both the
demand- and supply-side could have contributed to the lack of hospital-based obstetric
setvices in a county, health are providers often identify Bm&ﬂh B&vn»nmnn pressure as an
important determinant in their decision making concerning whether or not to provide
certain types of services to patients in certain geographic regions who are considered high-
risk for malpractice lawsuits. In this section, we examine empirical evidence on the
association between medical malpractice pressure and the likelihood that a county has
hospital-based obstetric services through multivariate analyses conducted with a panel data
set, controlling for a range of covariates such as county socioeconomic characteristics and
time trends in the provision of obstetric services by hospitals at the county level. Rural

counties are studied separately as well as combined with non-rural counties.

A. Medical Malpractice Environment

Rapid rate hikes and shortages of malpractice insurance providers occurred first in
the mid-1970s, were repeated in the mid-1980s and have again surfaced in the late 1990s and
the early 2000s. The average premiums for all physicians nationwide rose by 15 percent
between 2000 and 2002, almost twice as fast as total health care spending per person during
the same period.” Moreover, changes in malpractice insurance premiums differ by specialty
and geographic locations, leading to rate increases for some specialties in particular areas that
were substantially higher than the national average. From July 1999 to July 2002, internists
saw a 62.25 percent increase in their medical malpractice premiums, general surgeons saw a

58.13 percent increase and obstetricians/gynecologists (OB/ GYNs) saw a 46.5 percent

' The Congressional Budget Office, Limiting Tort Liability for Medical Malpractice, [2004],
http://www.cbo.gov/showdoc.cfm?index=4968&sequence=0.



increase.”

Institutional health care providers have also experienced marked malpractice
insurance premium increases. Almost half of the hospitals responding to a survey in early
2003 repotted that their medical malpractice premiums had doubled or more than doubled
over the previous two years and another 21.4 percent claimed a rate increase of between 50
and 99 percent during the same period of time.'® The average medical liability insurance
premiums paid by nursing homes rose by 131, 143 and 51 percent in 2001, 2002 and 2003,
respectively.”’

Accompanying premium hikes in the medical malpractice insurance market is
reduced availability of affordable malpractice insurance, caused by some of the major
providers withdrawing from the market. In Jate 2001, St. Paul Companies, then the second
largest medical malpractice carrier in the country insuring about 750 hospitals and 42,000
physicians in 45 states,” announced that it would phase out of the market over a two-year
petiod as its existing insurance contracts expired. Other providers followed suit. As a result,
the number of insurance carriers in some states has decreased substantially in recent years.
For example, the number of active professional liability providers in Florida declined by
more than 80 percent, from 66 to 12, between the late 1990s and 2002. In Missouri, more
than 30 insurance companies were licensed to wrtite medical liability insurance in 2001.
Today, only 3 are willing or able to write new business. In Arkansas, there were 88
n.cawsbmnw underwriting medical liability in 1996, and only 9 of them remained in 2003, of
which only 4 were writing new policies.

In response to rate hikes and the difficulty in finding affordable insurance, there are
many popular press accounts of providers’ behavioral responses including re-location to a
different region where malpractice insurance was easier and cheaper to obtain, early
retirement, newly-imposed limits on the type or scope of procedures performed, restriction
of services to low-risk’ populations, or closing down of practices. A 2002 survey of

OB/GYNs by the American College of Obstetricians and Gynecologists (ACOG) reported

13 Percentage changes calculated from data published by Medical Liability Monitor cited in the ASPE 2003
study. ASPE, Addressing the Health Care Crisis: Reforming the Medical Litigation System to Improve the
Quality of Health Care (Washington, DC: Department of Health and Human Services, [2003]).

16 American Hospital Assaciation, Professional Liability Insurance: A Growing Crisis: Results of the AHA
Survey of Hospitals on Professional Liability Experience, [2003].

17 Theresa W. Bourdon and Sharon C. Dubin, Long Term Care General Liability and Professional Liability
2004 Actuarial Analysis (Washington DC: The American Health Care Association, [2004]).

" AHA Trend Watch, June 2002, Vol. 4, No. 3. .
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that 76 percent of respondents in 9 states under heightened liability pressure had been
forced to retire, relocate, or modify their practice (e.g. decrease surgical procedures, stop
obstetrics, and/or decrease the amount of high-risk obstetric care). These behavioral
changes, often referred to as negative defensive medicine, as they are induced by liability
pressure, may lead to reduced access to care, particularly for people with high-risk medical
conditions and those who are perceived as litigious by the medical professionals.

Health care providers and insurance companies attribute rapid premium increases
and the contracting supply of malpractice insurance to the size of jury awards or out-of-
court settlements for medical malpractice claims. In response, they have called for tort
reforms in hopes that these reforms would reduce the frequency of malpractice claims and
curb the increase in malpractice verdicts or settlements in general. They atgue that lower
malpractice awards resulting from tort reforms would translate into lower insurance
premiums and thus ameliorate the liability pressure perceived by health care providers, which
would then encourage the provision of health services. However, it is not clear if tort
reforms do indeed mitigate the practice of negative defensive medicine and improve access
to care.

After an extensive search in publications in paper form or on the internet by
government agencies, state legislatures, trade associations and law firms, we compiled a
comprehensive database on various types of state tort reforms enacted between 1975 and
2002. Tort reforms in the past three decades are widespread across states and cover
multitude aspects of medical malpractice. This study will focus on five types of reforms -
caps on total damages, caps on non-economic damages, caps on punitive damages, the
mandatory offset of collateral source rule, and periodic payment arrangements -- as they
arguably have a more direct and significant impact on the size of medical malpractice awards
than other types of reforms.

Medical malpractice damages, the money award that the judgment of a court requires
the defendant in a malpractice lawsuit to pay to the plaintiff as compensation for the loss or
injury inflicted due to negligence by the plaintiff can be classified as either compensatory ot
punitive. Compensatory damages are damages awarded according to the amount of actual

harm suffered by the plaintiff and are awarded before punitive damages are considered.”

' Definition by the Legal Information Institute and can be found at
http://www.law.comell.edu/lexicon/compensatory_damages.htm.



Punitive damages arc considered punishment and are awarded when the defendant's
behavior is found to be especially harmful, but are normally not awarded in the context of a
breach of contract claim. Punitive damages are awarded in addition to actual damages in
certain circumstances.”’ Compensatory damages can be further divided into economic
damages and non-economic damages. Economic damages are relatively well defined and
include the costs of future medical treatment and lost wage and salary arising from the
injury. In contrast, non-economic damages intended to compensate plaintiffs for harms
such as pain and suffering, emotional distress, and loss of consortium or companionship, are
often hard to quantify. _

The offset of collateral source rule requires a plaintiff’s jury award to be offset by
monetary compensation from other sources (called collateral sources) such as payments
from the plaintiff’s life insurance or health insurance providers. The main normative
argument for the offset of collateral source rule is that plaintiffs should not be compensated
for their injuries more than once. Those who argue against the reform point out that
negligent doctors should not benefit from a plaintiff’s choice to protect him or herself
against risks by enrolling in a life insurance and/or a health insurance plan. Moreover, such
protection involves costs such as insurance premiums. To address concerns from both
sides, some states have adopted the offset of collateral source rule but only require that the
net compensation from collateral sources (i.c., the total compensation minus the costs the
plaintiff incurred in order to receive the compensation) be deducted from jury awards.

The periodic payment arrangement allows part or all of future damages to be
disbursed in the form of an annuity that pays out over time. Some states even relieve the
defendants of the remaining damages that tepresent compensation for future pain and
suffering and medical expenses when the plaintiff dies. Since a noticeable proportion of
medical malpractice claims are awarded or settled with a substantial amount of money, not
having to pay the total award in a lump sum could not only make the financial burden more
anageable but may also mitigate emotional stress for the defendants at the time of the
verdict or settlement.

Figute 5 shows the frequency of states adopting these five types of tort reforhs since

the mid-1970s. There are clearly three distinct clusters of reforms between 1975 and 2002.

2 Definition by the Legal Information Institute and can be found at:
http://www.law.cornell.edu/lexicon/punitive_damages.htm



The first wave occurred between 1975 and 1977 and was led by California’s Medical Injury
Compensation Reform Act (MICRA) legislation enacted in 1975. This wave of reform can
be ascribed to the availability and affordability problems in malpractice insurance during the
same period. During the three-year period, 10 states established a cap on total damages and
5 established a cap on non-economic damages; 11 states mandated the offset of net
compensation from collateral sources; and 5 states allowed periodic payment of future
damages. The second major wave of tort reforms spanned from 1984 to 1990 and was once
again a response to rapidly rising medical malpractice insurance premiums and a reduction in
malpractice insurance providers. A flurry of tort reforms went into effect in these years,
especially in 1986 when as many as 14 states instituted caps on non-economic damages and 4
states instituted caps on punitive damages. In addition, 10 states gave defendants the option
to make periodic payments of damage awards, and 6 states. enacted the mandatory offset of
collateral source rule. In 1992 and 1993, there again emerged signs of another medical
malpractice insurance crisis, as health care providers complained about remarkable increases
in insurance premiums. Fortunately, this mini-crisis did not develop into a full-blown
national phenomenon as it had in the mid-1970s and the mid-1980s. Accordingly, it
triggered the third wave of tort reforms albeit on a much smaller scale, and with a longer
delay than in the past. In 1995, 8 states initiated some form of direct reforms, most in the

form of caps on non-economic and punitive damages.

B. Multivariate Analysis of the Likekhood that a County Has Hospital-based Obstetric Services

While the liability environment in which a hospital operates may affect its decision
on whether or not to provide obstetric services, other factors such as a county’s
socioeconomic characteristics may also play a role. To study the associations between
vatious factors and the likelihood that a county has at least one hospital that provides
obstetric services, a multivariate analysis is needed so that the confounding effects from
different factors could be controlled for.

Data for the multivariate analysis were extracted from multiple sources, including the
Area Resource File, the Census Bureau, the Bureau of Economic Analysis and the natality
data files from the National Center for Health Statistics (NCHS). We created a county-level
panel data set that contains information on whether a county had at least one hospital that

provided obstetric services in 1985, 1990, 1995 and 2000, the time-variant socioeconomic



characteristics of the county in these four years and the number of years the county was
subject to each of the five types of tort reforms in the five years prior to each of the study
years. We do not include tort reforms simply as dummy variables in our regression because
it is reasonable to argue that, if tort reforms do encourage hospitals to provide obstetric care,
then the longer a reform has been in place, the more likely a hospital subject to the reform is
to provide obstetric services. It usually takes time for changes in laws to affect economic
agents. Medical malpractice disputes involve multiple parties, including patients, health care
providers, lawyers and insurance companies, who all need time to identify the possible
consequences of the reforms and make appropriate behavioral adjustments. For example,
malpractice insurance premiums, one possible channdl for altering physicians’ perception of
liability pressures, might take years to respond to changes in the legal environment. Even if
insurance companies were perfectly forwatd looking in calculating premiums, they have to
take into account the fact that malpractice lawsuits take 7 years to settle on average. More
generally, changes in the provision of hospital-based obstetrics services cannot happen
overnight. Opening or closing an obstetric unit by a hospital is a strategic decision that
requires careful planning and may involve the acquisition of equipment and facility space and
the recruitment of OB/GYNs and possibly doctors from other specialties such as anesthesia
as well as supporting staff. Furthermore, liability reforms could have long-run effects on
hospitals’ ability to maintain obstetric facilities by affecting medical students’ choice of
specialty and thus the supply of OB/GYNs.

We employed a linear probability model to examine how various demand- and
supply-side factors as well as tort reforms affect the likelihood that a county has hospital-

based obstetric services after controlling for county and year fixed effects.” We allowed for

2! Even though the dependant variable in our analysis is discrete, we choose a linear probability model
rather than a logistic model in order to control for county fixed effects. Although fitting a linear probability
model to a discrete dependant variable has some inherent weaknesses, such as the possibility of having
predicted probabilities falling out of the [0, 1] range, it is commonly argued that a linear probability model
produces estimates that are comparable to those from a generalized linear model such as a logistic model.
On the other hand, aside from the county socioeconomic characteristics included in our model, there are
many time-invariant county characteristics that also affect the probability that a county has hospital-based
obstetric services. Yet, these characteristics may not be easily measured or data measuring them may not
be available. Controlling for these characteristics with county fixed effects is important for producing .
unbiased estimates of the reforms variables as it is possible that some of the missing county characteristics
could be correlated with both the likelihood that a county is subject to tort reforms and the likelihood the
county has hospital-based obstetric services. A simple comparison demonstrates the explanatory power of
the missing time-invariant county characteristics captured with county fixed effects. When we estimated
the simplest version of Equation (1) by including only the reform variables, the R? was 0.018; when we
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arbitraty correlations between errors within a state. Results from the multivariate analysis are
presented in Appendix A.

The imposition of all direct reforms except that of periodic payment arrangements
was found to be associated with an increased likelihood of having hospital-based obstetric
services. The magnitude of these effects is relatively modest however. When rural counties
are studied alone, tort reforms, especially the offset rule, appear to have a stronger impact on
the probability of a county having hospital-based obstetric services. After controlling for
confounding factors, a rural county in a state that enforces the offset rule in one of the five
most recent years is found to be 0.76 percentage points more likely to have at least one
hospital that provides obstetric services than a rural county in a state that does not impose
such a rule. The cumulative effect of having the offset rule in place for five consecutive
yeats amounts to a 3.8 percentage point increase in the fraction of rural counties with
hospital-based obstetric services. This is equivalent to a 6.6 percent increase over the
probability that a rural county had hospital-based obstetric services in 2000. The impact of
caps on different components of malpractice claims are similar in rural counties as that in all
counties combined. It should be noted that even though we should not readily dismiss the
possible effects of the offset rule and caps on total damages and non-economic damages
given the size of their estimated coefficients, we can not draw firm conclusions about the
effectiveness of these reforms on the likelihood that a county has hospital-based obstetric
services. The data and/or the economic model we employed simply lack enough statistical
power.

All year dummies have a negative sign and are statistically significant, consistent with
the downward time trend documented in Section I across all counties from 1985 to 2000.
Moreover, the larger year effects in the regression with rural counties only and the
interaction of county rural status with year fixed effects when all counties were studied
together both suggest that rural counties had a steeper downward trend than non-rural
counties. All else equal, a rural county was about 11 percentage points less likely to have
hospital-based obstetric services in 1990 than in 1985. Over the same period the likelihood
that 2 non-rural county had hospital-based obstetric services declined by only 4 percentage

controlled for county fixed effects in addition to the reform variables, the R?increased to 0.831. However,
since there are more than 3,000 counties in the US, controlling for county fixed effects in a logistic model
is not computationally feasible with the current computing technology available to us.
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points. The gap between rural counties and non-rural counties widened over time. In 1995,
a rural county was 16 percentage points less likely to have at least one hospital that provided.
obstetric services than in 1985 while a non-rural county was only 7 percentage points less
likely to have obstetric services. In 2000, the difference further increased to 11 percentage
points with rural counties being 19 percentage points less likely to have hospital-based
obstetric services than in 1985.

Estimated coefficierits for socioeconomic characteristics included in the model all
have expected signs and some estimates, including those for the share of government-owned
hospitals, county population, and the fraction of elderly county residents, are statistically
significant. The model predicts that a 10 percentage point increase in hospital ownership by
the government (equivalent to about one third of the share of government ownership in
2000) would lead to a 1.1 percentage point increase in the probability of a rural county
having hospital-based obstetric services. A rural county with 10,000 more residents than an
otherwise identical county would be 8 percentage points more likely to have hospital-based
obstetric services available. A 10 percentage point increase in the fraction of elderly
residents in a rural county is found to be associated with a 7 percentage point increase in the
probability that a county has hospital-based obstetric services. The marginal effect of a
larger population on the likelihood that a county has hospital-based obstetric services is
almost three times as large in rural counties as in all counties combined. The size of a
county’s population and the proportion of county residents eligible for Medicare might
affect the availability of hospital-based obstetric services by increasing the likelihood that a
county has at least one hospital due to a higher demand for medical services in general and
more stable reimbursements for services rendered to Medicare enrollees. Given that a
hospital is present in a county, the provision of obstetric services in this county is more likely

because of economies of scope within the hospital.

ITI. Rcasons and impact of loss of hospital-based obstetric services — findings from
informal discussions with hospital administrators

While our county-level quantitative analyses shed light on access to hospital-based
obstetric care, it will be helpful to study hospitals as well since decisions concerning whether
or not to provide obstetric services are made at the hospital level. In order to capture local

perceptions of the impact of the loss of hospital-based obstetric services and provide policy-
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makers with more detailed and direct information on reasons why hospitals closed their
obstetric units, we conducted informal discussions with hospitals that have closed their
obstetric units in recent years. We contacted administrators from 71 hospitals that met the
following criteria®:

¢ the hospital ceased offering obstetric services between 1995 and 2002;%

¢ the hospital is still in operation as of August 2005;

¢ in 2002, no hospital-based obstetric services were available in the county where the

hospital is located;

e there were at least 100 births to women living in the county in 2002,%

Most of these hospitals are small and are located in non-metropolitan counties. Fifty-
six percent of them operate in counties with fewer than 20,000 people and another 30
percent serve populations in remote areas where there is no place” with 2,500 or more
people. More than one-third of the 71 hospitals had fewer than 25 beds and another 37
percent had no more than 50 beds. Only 1 hospital reported having more than 100 beds in
the 2002 AHA annual survey database.

We first randomly selected 40 hospitals and obtained contact information, including
phone numbers and email addresses when available, from vatious sources on the internet.
When a hospital rejected the discussion request or could not be reached after three attempts,
we substituted it with another candidate from the pool of 71 hospitals. We restricted our
“substitute hospital pool to only hospitals in counties where at least 200 births were delivered
to women living in the county. Over-sampling hospitals that operate in counties with higher

delivery volumes provides us with the opportunity of finding out reasons beyond

2 We used rudimentary survey methods to compile a list of hospital administrators to contact. For this

reason we refer to these hospitals as “sampling frame’ and our discussants as ‘survey respondents’

hereafter.

2 A hospital was considered as providing obstetric services in a year if it reported in the AHA annual

survey that it had at least one obstetric bed or one bassinet set up and staffed, or it delivered more than 15

babies in the year. We examine hospitals that ceased providing obstetric services up to 2002 because this is

the most recent year for which we have data (the AHA’s Annual Survey of Hospitals).

% The total number of births by county was extracted from the 2002 Area Resource File and accounts for

the period between July 1, 2002 and July 1, 2003.

3 According to the Census Bureau, a place is an incorporated city, village, borough or a Census designated
lace.

k We used the 1995 rural/urban continuum codes set up by the Department of Agriculture and contained in

the 2002 Area Resource File to define a county’s rurality status.
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‘insufficient demand’ for which hospitals discontinued delivering babies. As of late August
2005, we completed a discussion with 27 hospitals.

* We conducted phone conversations” with hospital administrators or directors of
nursing,? depending on who was available at the time of discussion or who was more
knowledgeable about the hospital’s operating history. During the conversations, we sought
the following information:

1). Why did your hospital close its obstetric unit?

2) How far away from your hospital are the facilities where women living in your
county go to deliver babies?

3) How much time does it take to travel by car from your hospital to the facilities where
women in your county go to deliver babies?

4) Is your hospital interested in bringing obstetric services back?

5) 1f your hospital is interested in bringing obstetric services back, what government

policies could help you achieve that goal?

A. Reasons that hospitals discontinued providing obstetric services

The most frequently cited responses to the open-ended question on reasons that
hospitals ceased providing obstetric services include low volume of delivery, difficulty in
staffing an obstetric unit, and financial vulnerability due to high proportions of patients on
Medicaid (see Table ). Almost half of the responding hospitals reported that the number of
deliveries was too low to sustain their obstetric unit priot to its closure. Low volume of
delivery makes it hard for doctors and nurses to maintain their skills and thus imposes an
increasing liability risk to the hospital. Meanwhile, a small number of deliveries every year
may not generate enough revenue to cover the fixed capital and labor costs required to keep
an obstetric unit open. Another demand-side factor that has contributed to the
discontinuation of obstetric care in some hospitals is a high percentage of Medicaid patients
and associated low reimbursement rates for delivery services. About one-fifth of the -
hospital administrators stated that more than half of the patients seeking obstetric care in.

their hospital before the hospital closed its obstetric unit were Medicaid patients and their

7 We sent e-mails with the survey instrument to five hospitals whose email addresses were available on the
internet. Only one hospital responded.
2 In one instance, the Chicf Financial Officer responded to our survey.
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hospital had incurred significant financial losses in serving these patients due to low
Medicaid reimbursement rates.

Difficulty in staffing was another main reason that hospitals closed their obstetric
facility. Medical malpractice burdens for OB/GYNs and family practitioners, changes in
physicians’ attitude toward work and quality of life, and the difficulty and costs involved in
recruiting supporting specialists such as anesthesiologists and surgeons all contributed to
hospitals’ decision to cease providing obstetric services. Forty-four percent of respondents
noted that, to their knowledge, high liability insurance costs and the threat of vgm sued
forced doctors to quit delivering babies in their hospitals. Medical malpractice burdens seem
to affect the availability of obstetric services in rural areas disproportionately. Obstetric
units in rural counties are often staffed by family practitioners who earn significantly less
than OB/GYNs on average.” Howevet, they are charged liability insurance premiums
similar to OB/GYN:ss if they opt to deliver babies. The higher liability risk associated with a
low volume of deliveries in rural areas could result in even higher insurance costs for these
physicians. According to the respondents, liability costs often comprise such a high share of
operating costs that it becomes financially unviable for family practitioners in rural areas to
deliver babies.

Hospital administrators also observed a shift in physicians’ attitude toward work and
quality of life. More so than in the past, physicians aim to strike a balance between work and
family/leisure activities. About one-fifth of the hospitals we had a discussion with reported
that the rural setting of their facility and the burden for physicians to be on call 24/7 were
reasons that they lost or failed to recruit OB/GYNs or family practitioners for their
obstetric unit.

Since delivering babies often involves not only OB/GYNs or family practitioners
but also anesthesiologists and in some cases surgeons, supporting specialists must be
available for a hospital to maintain an obstetric unit. Unfortunately, along with OB/GYN
and family practice, anesthesia and general surgery are among the specialties that are most
affected by rising malpractice insurance premiums. The recruitment of physicians in these

two specialties is also hindered by recent changes in physicians’ attitude toward work, family

% The Occupational Employment Statistics Survey carried out annually by the Bureau of Labor Statistics
shows that the average annual income for OB/GYNs was $176,630 in 2003, 26% higher than that of family
and general practitioners.
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and leisure. 1tis therefore especially challenging for rural hospitals to recruit
anesthesiologists and general surgeons to cover an obstetric unit. This is reflected in our
discussions with hospital administrators -- 30 vnnnmn.: of hospital administrators identified
difficulty and costs of recruiting supporting specialists as one of the main reasons that their
hospitals discontinued providing obstetric services. The implementation of the Emergency
Medical Treatment and Labor Act of 2003 (EMTALA) may make things even more difficult
for rural hospitals. At least 2 hospitals directly and a few others indirectly attributed the
difficulty in staffing an obstetric unit to EMTALA’s requirement that hospitals maintain an
on-call list of physicians for emergency care.

Our discussion with hospital administrators shows that factors identified by hospitals
as reasons that they ceased to provide obstetric setvices are inter-related. For example, low
volume of deliveries makes it difficult for hospitals to recruit physicians to staff their
obstetric units because of increased Liability risk to both physicians and the hospital, and
insufficient revenues relative to the fixed cost of operating an obstetric facility. On the other
hand, failure in attracting and retaining physicians in a county may result in patients
bypassing local hospitals because patients are most Jikely to follow their physicians and
deliver babies at a hospital where their physicians have privileges. This results in reduced
volume of deliveries at local hospitals. Discussions with hospitals revealed that the loss and
lack of hospital-based obstetric services result from an array of intertwined factors. Its
teversal, if deemed necessary, calls for coordinated measures that should target innovations
in organizing the delivery of services, incentive mechanisms that will bring physicians to
under-served areas, and possibly changes in government policies concerning the
reimbursement of obstetric care and the stabilization of medical malpractice insurance

burdens. We will discuss in more detail the policy implications of our findings in Section 1V.

B. Impact of the loss of hospital-based obstetric unit on county residents

In order to assess the impact of the closure of hospital obstetric units on local
communities, we asked hospital administrators the approximate distance and travel time
between their hospitals and hospitals where most local residents went to deliver babies.
"T'able 2 shows the distribution of travel distance and time reported by all respondents. Since
in some cases more than one hospital in the surrounding counties routinely provided

obstetric services to local residents and in other cases high-risk patients had to go to
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hospitals that were farther away, we tabulated both the closest and farthest distance that
local residents traveled to deliver their babies and the corresponding travel time.

The distribution of the lower bound of travel distance in Table 2 shows that the
majority (63 percent) of hospitals that closed their obstetric units are within 30 miles of
another hospital that provided at least basic obstetric services. Another third of the
responding hospitals have one or more hospital obstetric facilities that are between 30 and
60 miles away. In terms of the farthest distance residents may have to travel to receive
needed obstetric services, 41 percent of the respondents reported between 30 and 60 miles
and 11 percent reported more than 60 miles. This partly reflects the fact that high-risk
women have to travel longer distances to receive needed care for potential complications
during labor and delivery. In three instances, respondents reported that the nearest hospital
that had the capacity to care for high-risk pregnancies was more than 90 miles away. |

Table 2 also shows that travel time appear to be proportionate to travel distance as
most of the hospitals are in rural areas where traffic is not a big concern. Almost two-thirds
of the hospitals are within a 30-minute drive to the nearest hospital that provides obstetric
services. However, similar to what is indicated by travel distance, it may take longer for
high-risk women to receive the special care they need. In three cases, it could take as long as
1.5 hours by car to reach the nearest hospital for care for high-risk pregnancies.

While the closure of obstetric units in most hospitals that participated in our
discussion does not seem to cause significant increases in travel time, it does impose
inconvenience on them and their families considering that the majority of them may have to
travel additional 15 to 30 miles. As one respondent put it, if I were in labor, I wouldn’t
want to drive that far” For Medicaid enrollees and other indigent women who may not have
access to an effective means of transportation, the closure of the obstetric unit in a local
hospital could result in delayed care and possibly adverse outcomes for their babies as well as

themselves.

IV. Discussion

Our quantitative analyses show that counties without hospital-based obstetric
services are more likely to be located in rural areas. Compared with counties in which at
least one hospital provides obstetric services to the local community, they are economically

less well-off, have relatively fewer births and are served by fewer OB/GYNs and family
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practitioners. These findings are echoed in the informal discussions with hospitals we
conducted as a supplement to the quantitative analyses. Hospitals that discontinued
providing obstetric services in recent years identified insufficient volume of deliveries, a high
fraction of Medicaid patients, and difficulty in recruiting and retaining physicians as the main
reasons that they closed their obstetric units. Despite the limitations of this study, some of
its findings have important policy implications and also point to a number of areas that

would benefit from additional research.

A. Limitations

First, due to data constraints, we used the availability of hospital-based obstetric
services at the county level as an approximate measure for access to obstetric care.
However, since counties are relatively arbitrary geographic units, whether or not a county
has hospital-based obstetric services may not fully capture access to care. Future research
could focus on measures that reflect access to care more precisely. For example, using
Geographic Information System (GIS) techniques, one can calculate the distances between a
county’s population centroid and the nearest hospitals that provide different levels of
obstetric services.

Second, our multivariate analysis provides limited evidence that some types of tort
reforms, such as caps on total damages and the mandatory offset of collateral source rule,
increase the likelihood that a county has hospital-based obstetric services. However, it
should be emphasized that our finding concerning the effectiveness of tort reforms is

inconclusive because our estimates lack sufficient precision.

B.  Policy implications and future research

e  Organizing the delivery of obstetric services in rural areas

While not having access to obstetric services in a local hospital is inconvenient to
pregnant women and could even lead to adverse birth outcomes for high-risk patients, it is
certainly not cost effective for all counties to have at least one hospital that provides
obstetric services. 1n fact, 59 percent of participants in our informal conversations stated
that their hospital was not interested or did not need to bring obstetric services back to their

hospital. These responses reflect a cost-benefit assessment. The benefits from resuming
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obstetric services in these hospitals may be low, as most of them were within a 30-minute
drive of a hospital in a neighboring county that provided obstetric services. On the other
hand, the costs could be prohibitive relative to the benefits. As both our quantitative
analyses and discussions with hospital administrators indicate, many rural counties have such
a low density of women of childbearing age and a low birth rate that the number of
deliveries in the county is simply not sufficient to allow physicians and nurses to maintain
the skills necessary for safe deliveries. Instead of availability of hospital-based obstetric
services, some respondents suggested that it was more important to ensure the provision of
prenatal care in their county. Making prenatal care available locally and sending patients to
hospitals that are outside the county but within reasonable travel distance for delivery-related
services may be the most nom?om..onmﬁ way of organizing the delivery of obstetric services
for many rural counties. While mo<nnbag.n policies designed to encourage physicians to
practice in rural areas are needed, the feasibility of relying more on registered nurses and
physician assistants for obstetric services in medically under-served areas should also be
explored. Meanwhile, arranging for doctors from outside to visit the county and provide
prenatal care on a regular basis may be an effective coping strategy for dealing with physician

shortages in rural counties.

® Incentives to encourage physicians to practice in rural areas

Statistics show that women of childbearing age who live in counties with no hospital-
based obstetric services are served by half the number of OB/GYNs and/or family
practitioners than their counterparts who live in counties with hospital-based obstetric
services (see Appendix B). Most participants in our informal discussions stated that the
difficulty in recruiting and retaining physicians was one of the reasons that led their hospitals
to discontinue the provision of obstetric services. Successful publicly-funded incentive
mechanisms, such as financial assistance for medical training in return for committed
services in rural communities, are important in order to encourage physicians to practice in
certain areas. Measures may need to be taken to relieve family practitioners of medical
malpractice burdens. Physicians and insurance companies call for tort reforms and the
Federal government has put forward proposals. Even though there was limited evidence
from our multivariate analysis that the mandatory offset of collateral source rule and caps on

total or non-economic damages increased the likelihood that a county had hospital-based
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obstetric service, we cannot draw firm conclusions about the effectiveness of tort reforms
due to lack of sufficient precision in our estimates. Further research is nceded on the
effectiveness of alternative measures that are designed to improve the availability of
malpractice insurance and curb premium spikes. For example, no-fault systems, such as
those implemented in Virginia and Florida® concerning brain damage during births, may be
more efficient than tort reforms in compensating the injured while keeping physicians’

liability in check.

¢ Incentives for hospitals to provide obstetric services

Low Medicaid reimbursement for obstetric services could be financially detrimental
for hospitals that serve a high proportion of Medicaid patients. One hospital administrator
noted that his state paid $13 per emergency visit by Medicaid enrollees, a fraction of the
»49.»% reimbursement from private insurers. Under the current environment in which
reductions in Medicaid spending are expected in many states, rural hospitals may find it even
more difficult to remain financially viable if Medicaid patients constitute a high proportion
of their patient pool. Some hospital administrators in states that had not adopted cost-based
reimbursement policies for Medicaid obstetric services, similar to that used for
reimbursement for Medicaid services rendered to patients in critical access hospitals, argued
that their states should adopt such policies. Further research is certainly warranted. Our
informal discussions with hospital administrators also raised a question about the impact of
the Emergency Medical Treatment and Labor Act of 2003 (EMTALA) on the availability of
hospital-based obstetric services in rural areas. A few respondents explicitly or implicitly
attributed their inability to operate an obstetric unit to their understanding that EMTALA
requires that hospitals be staffed with physicians (including obstetricians or family
practitioners as well as supporting specialists or sub-specialists) who can be on-call at all
times. However, EMTALA does not require that a hospital’s OB unit provide 24/7
coverage, or that physicians be on call at all times. In fact, CMS states in its final rule on
EMTALA that ‘CMS allows hospitals flexibility to comply with EMTALA obligations by

maintaining a level of on-call coverage that is within their capability’ and, ‘penerally, in

3 For a summary of the Florida and Virginia child brain injury compensation programs, please refer to a
research report published by the Connecticut General Assembly available at:
http://www.cga.ct.gov/2003/olrdata/ph/rpt/2003-R-0620.htm
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determining EMTALA compliance, CMS will consider all relevant factors, including the
number of physicians on staff, other demands on these physicians, the frequency with which
the hospital's patients typically require services of on-call physicians, and the provisions the
hospital has made for situations in which a physician in the specialty is not available or the
on-call physician is unable to respond.”* However, the specific requirements of EMTALA
notwithstanding, the intrinsic characteristics of labor and delivety may necessitate that an
OB or family practitioner be available 24/7 in rural areas where OB/GYNs or family
practitioners are in short supply. The increasing preference of younger physicians, who put
more weight on family/leisure in seeking a balance between work and family/leisure
activities, rather than the constraint imposed by EMTALA, may limit the provision of

hospital-based obstetric services.

*! Centers for Medicare and Medicaid Services, HHS, Clarifying Policies Related to the Responsibilities of
Em&nnxm Participating EE.EE& Treating Individuals with Emergency Medical Condition,
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Figure 1: Time trend of the number of hospitals and hospitals with obstetric services, non-
metropolitan counties
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Source: Tabulation by NORC using the American Hospital Association’s Annual Survey of Hospitals
1985, 1990, 1995, 2000-2002.
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Figure 2: Time trend of the number of hospitals and hospitals with obstetric setvices, temote
counties only

1985 1990 1995 2000 2001 2002
& # of hospitals, short-term 483 446 419 403 400 405
| general or OB/GYN . n
B # of short-term general ot 422 309 245 192 186 171
OB/GYN hospitals with
obstetric services

Source: Tabulation by NORC using the American Hospital Association’s Annual Survey of Hospitals
1985, 1990, 1995, 2000-2002.
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Figure 3: Time trends of the number of hospitals and the number of hospitals with obstetric
services, metro counties :
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Figure 4: Percent of counties with no hospital-based obstetric setvices
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Figure 5: Number of states enacting direct reforms
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Table 1: Most frequently identified reasons for ceasing obstetric services by hospitals.

% of
number of  responding
reésponses hospitals

Low volume of delivery . 13 _ 48
Difficulty in staffing an obstetric unit
Medical liability burden too high for obstetric care 12 4
Changes in physicians' attitude toward work and quality
of life 5 19
Difficulty and costs of recruiting supporting specialists 8 30
Medicaid reimbursement rates too low . 5 19

Soutrce: informal discussions with hospitals, NORC 2005.
Note: Some hospitals identified more than one reason for closing their obstetric units. Therefore the
percentages do not add up to 100.
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Table 2: Distribution of travel distance and time between hospitals that discontinued
providing obstetric services and hospitals where women in the county go to deliver their

babies
Travel Distance
Shortest Farthest’
Number of Number of
responses % of responses responses % of responses
0-15 miles 4 14.81 3 o111
16-30 miles 13 48.15 10 . 37.04
31-60 miles 9 33.33 11 40.74
61 miles and more 1 3.70 3 11.11
Total 27 100 27 100
Travel Time
Shortest Longest
Number of Number of ,
responses % of responses TESPONSEs % of responses
0-30 minutes 17 62.96 12 44.44
31-60 minutes 9 33.33 11 40.74
61 minutes and more 1 3.70 4 14.81
Total 27 100 27 100

Source: Informal discussions with hospitals, NORC 2005.
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Appendix A
Appendix Table A: Multivariate analysis of the availability of hospital-based obstetric care

Dependant variable: whethet ot not a county had hospital-based obstetric services

. Rural Counties Only All Counties

53 §S Reform in the 5 NS&.N wn&an Years

0.0053
©0070)
0.0027
(0.0042)
00006 -
PR S o B Rt o {0.0034):
Periodic Payment Arrangements -0.0017
(0.0028)
Mandatory Offset.of hogﬁg muon_ \ 0.6076
Collateral Sources st T (0.0051) -
County Socioeconomic Characteristics
log of Per Capita Income -0.0021 0.0020
(0.0471) (0.0445)
Wige per Job 0.0138 it
{0.0641) okl
Unemployment Rate -0.0023 -0.0016
(0.0020) (0.0018)
% of Women at Childbearing Age who are -0.2783 02690
ks (0.5087) 03225
% of Hospitals Owned by Government 0.1095* 0.1005*
(0.0303) ©. omac
Births per Woman at Childbeanng Age 0.4293
(0.2466)
Women Density -0.0041
(0.0051)
Ratio of the Elderly to Population 0.7216*
(0.3864) (0.414€
Population (in '10,000s) 0.0793%* 0.0027%*
(0.0141) (0.0010)
Time Trend
Year 1990 -0.1019* -0.0418*
(0.0191) (0.0144)
Year 1995 -0.1420* ~0,0650*
(0.0226) (0:0170)
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Dependant variable: whether or not a county had _-o.m_um—»_.-_unmom obstetric services

v Rural Counties Only All Counties
Years with Reform in the 5 Most Recent Years
Year 2000 -0.1739* -0.0837*
| (0.0226) 0.0227)
Yeact500 ™ ruid g -0.0780*
Shesinn B a3y
Year 1995 * rural -0.0983*
(0.0161)
Year 2000 *zural 01083
Number of Observations 8,912 12,176
R2 0.831 0.841
Notes:

1) Standard errors are reported in parenthesis below the estimates.

2) Standard errors reported assume arbitrary correlations between errors within a state.
3) Both models include county fixed effects.

4) * and ** denote statistical significance at 5% and 10% level respectively.
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Appendix B

Appendix Table B: Comparison of OB/GYNs and family practitioners per woman of
childbearing age by county with and without hospital-based obstetric services.

1985 . 1990 1995 2000

No No No . No
OB OB OB OB OB OB OB OB

Number of FPs
and OB/GYNss per 1.10 0.52 1.33 0.66 1.52 0.73 188 0.89
1,000 Woman of 0.74) (0.67) 0.82) 0.74) 0.90) (0.83) (1.53) (1.079)
Child-bearing Age

Number of

. 2,427 647 2,177 897 2,054 1020 1,982 1,092
Counties

Source: Tabulation by NORC, using the American Hospital Association’s Annual Sutvey of
Hospitals 1985, 1990, 1995, 2000-2002 and the Area Resource File 2002.

Notes:

1) Columns labeled “OB” describe counties with at least one hospital that provides obstetric services.
2) Columns labeled “No OB” desctibe counties with no hospital that provides obstetric setvices.

3) Standard deviations are reported in parentheses below population means.
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State of South Carolina
Bepurtment of Health and Hroro Jertrices

Mark Sanford K Emma Forkner
Governor Director

April 24, 2008

Cynthia'Flynn, CNM, PhD and

Jill Alliman, CNM, MSN

American Association of Birth Centers
3123 Gottschall Road

Perkiomenville, Pennsylvania 18074

Dear Dr. Flynn and Ms. Alliman:

Thank you for your recent letter regarding the changes to our reimbursement procedure as it relates to
Birthing Centers in South Carolina. | appreciate your bringing this matter to my attention.

The South Carolina Medicaid Program continues to support midwifery services and continues to reimburse
based on the existing fee schedule. The change instituted in January shifted the payment relationship that
South Carolina Medicaid has with the service provider but did ‘ot discontinue reimbursement for the
facility fee. It appears that based on your letter, the Birthing Center owners and midwife providers did in
fact misunderstand how the change would affect their reimbursement for services.

On January 29, 2008, the South Carolina Department of Health and Human Services (SCDHHS) issued a
bulletin outlining changes to our method of reimbursement for Birthing Center facility services. The
change was necessary as a result of a State Plan amendment that requires payment be made to the
midwife for all services provided at a Birthing Center, which includes the facility fee. Prior to this State
Plan amendment, Birthing Center services were reimbursed directly to enroiled providers/owners. To
facilitate the procedural change, SCDHHS removed from our claims processing system those files that
allowed direct payments to the centers. However, we also provided instructions to the midwife providers
on how to properly submit claims for Birthing Center services in order to continue to receive the facility
fee. To ensure that owners understood how this change would affect their business, SCDHHS personally-
called each facility to discuss with them the pending change and to answer any questions that they had
concerning reimbursement. In an effort to clarify any miscommunications that may still exist, we have
conducted a preliminary conference call with midwifery providers and have a follow-up call scheduled for
May 7, 2008.

We appreciate your support of the South Carolina Medicaid Program. If you should have any further
questions regarding this issue, please contact Ms. Valeria Williams, Division Director for Physician
Services, at (803) 898-2660.

Sincerely,

R Yo

Melanie “BZ" Giese, RN
Bureau Director for Health Services

MG/ws

Bureau of Health Services )
P.O. Box 8206 = Columbia, South Carolina 29202 -8208
(803) 898-2868 » Fax (803) 2558353
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