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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 

AIKEN DIVISION
larry w.CHARlxSTON, Sb

JUN 0 6 2002 CCA

JIM HODGES, Governor of the State of South
Carolina, in his official capacity,

Plaintiff,

v.

SPENCER ABRAHAM, Secretary of the Department 
of Energy, in his official capacity, and the UNITED 
STATES DEPARTMENT OF ENERGY,

Defendants.

)
)
)
)
)
)
) CIV 1 02 1426-22
)
)
)
)
)
)
)

GOVERNOR HODGES’ RESPONSE TO DEFENDANTS’ MOTION
FOR SUMMARY JUDGEMENT ON PLAINTIFF’S COMPLAINT

DOE has moved for summary judgment on Governor Hodges’ complaint on the 

basis that there is no genuine dispute of material facts. DOE states that it bases its motion 

on the administrative record, which DOE claims must be the exclusive basis for the 

court’s review of this case.

DOE is incorrect that the administrative record is the exclusive basis for review of 

this case. While the general rule of law is that courts must so limit their review in 

administrative law cases, this general rule does not apply to NEPA cases and the Fourth 

Circuit has specifically so ruled. In NEPA cases, extra-record materials, including 

affidavits, are allowed to determine whether the information in the record and the NEPA 

document is sufficient. Webb v. Gorscuh, 699 F.2d 157, 159, n. 2 (4th Cir. 1983) (courts 

may “look outside the record when assessing the adequacy of an EIS or a determination 
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that no EIS is necessary.”), Beaufort-Jasper Water Authority v. Corps of Engineers. U.S. 

Army, 22 Env’t Rep. Cas. 1410 (D.S.C. 1984). See also, County of Suffolk v. Secretary 

of the Interior, 562 F.2d 1368, 1384-85 (2d Cir. 1977, cert, denied, 434 U.S. 1064 (1978).

There are numerous material questions of fact that are in dispute in this case. 

They include the risk of accident involved in 50 years of storage of surplus plutonium, 

the alternative sites where surplus plutonium can be stored, the amount of stabilization 

and packaging capacity for surplus plutonium that exists at the Savannah River Site now 

and the time-table to obtain more, the total amount of surplus plutonium that is planned to 

be shipped from the Rocky Flats nuclear facility to the Savannah River Site, the amount 

that is planned to be shipped from other sites, the chemical form in which the surplus 

plutonium will be shipped and stored, the changes to the MOX processing that will be 

required as a result of canceling the immobilization program, and the environmental 

impacts of those changes. Governor Hodges is filing today an affidavit from Dr. Allison 

Macfarlane that disputes the factual allegations made in affidavits of DOE experts. 

Presumably DOE would not have submitted those affidavits unless it thought they 

contained facts material to this case.

Governor Hodges’ argument in this case is that DOE did not undertake the 

appropriate environmental review in making its record of decision of April 19, 2002. 

Governor Hodges will be developing more information in this case to show that there was 

important factual information that was not considered by DOE and presented in its NEPA 

documents. Essentially, DOE argues that it has presented in NEPA documents all the 

important factual information pertaining to its April 19, 2002 record of decision and

2



1.02-cv-01426-CMC Date Filed 06/06/02 Entry Number 39 Page 3 of 12

Governor Hodges claims DOE has not. Thus, the very nature of the case is a factual 

dispute.

DOE made its decision for the Savannah River Site to be the nation’s long-term 

storage facility for surplus plutonium so abruptly that Governor Hodges has not had time 

to develop all of his factual arguments on that decision. It would be unfair to grant 

summary judgment against him at this point before he has had the opportunity to develop 

his case further. The abrupt change that DOE made to its surplus plutonium program and 

the many factual questions that change raised is not just a problem for Governor Hodges 

in this lawsuit, but for the Congressional committees in their oversight of DOE. Just two 

days ago Senator Edward Markey wrote to DOE asking numerous questions about the 

surplus plutonium program. (Attached as Exhibit A). The answers to those questions 

will provide important factual information bearing on this case.

In sum, the review of this case is not limited to the record and there are many 

material factual questions disputes.

Respectfully submitted,

William L. Want
Federal ID # 4987
171 Church St., Suite 300 
Charleston, S.C. 29401 
(843)723-5148

Lionel S. Lofton
Federal ID #2711
Post Office Box 449
Charleston, S.C. 29402
(843) 722-6319
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EXHIBIT A

Senator Edward Markey’s Letter of June 4, 2002
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EDWARD J. MARKEY
7th District, Massachusetts

www.house.gov/markey

ENERGY AND COMMERCE COMMITTEE
RANKING MEMBER

SUBCOMMITTEE ON 
TELECOMMUNICATIONS AND 

THE INTERNET
RESOURCES COMMITTEE

€ongres$ of tfje ®niteb
^ouse of &epmentatte

Washington, 20515-2107

2108 RAYBURN BUILDING 
WASHINGTON, DC 20515-2107 

(202) 225-2836

DISTRICT OFFICES:

5 HIGH STREET, SUITE 101 
MEDFORD, MA 02155 

(781) 396-2900

188 CONCORD STREET, SUITE 102
FRAMINGHAM, MA 01702 

(508)875-2900

June 4, 2002

The Honorable Spencer Abraham
Secretary 
Department of Energy 
1000 Independence Avenue S.W. 
Washington, D.C.
20585

Dear Mr. Secretary:

I am writing to request information regarding the Department of Energy’s (DOE’s) 
weapons plutonium disposition program. I am concerned about the management, 
environmental and budgetary uncertainties that have plagued this program, and its 
adverse consequences for the environment and public health. Since the Department’s 
current plans call for converting weapons-grade plutonium into commercial nuclear 
power plant fuel, an action which blurs the long-standing distinction between civilian and 
military applications of nuclear technology, I believe the program also has adverse 
consequences for the proliferation of nuclear weapons.

In September 2000, the United Stated and Russia agreed to a hybrid or “dual­
track” approach for disposing of surplus weapons plutonium. Under that agreement, the 
U.S. would dispose of 8.4 metric tons (MT) via immobilization and 25.6 MT as mixed 
plutonium-uranium oxide fuel (MOX). On January 23, 2002, DOE announced that it 
changed its dual-track policy into a single-track policy, and presented a substantially 
altered plan, which included the cancellation of the immobilization track, and the 
addition of unspecified purification equipment in the MOX Fuel Fabrication Facility in 
order to process 6.4 MT of plutonium. Other significant changes to the program were 
announced in a February 15 2002 DOE report to Congress, which stated that DOE 
would need two additional (but unspecified) reactors to burn MOX fuel. Additionally, 
information released by the Nuclear Regulatory Commission (NRC) and Duke Cogema 
Stone & Webster, reports that a new waste solidification plant may be needed to 
process the transuranic and uranium waste streams coming from the MOX plant. 
These possible changes mean that the cost, science and environmental consequences 
of this program have all been radically altered.

As the U.S. program has been rapidly changing focus, the Russian program 
appears to be losing its focus. Congress has insisted that the disposition plans of the 
U.S. and Russia remain in parallel so that the U.S. is not reducing its plutonium 
stockpile unilaterally or more quickly than Russia. However, Russia’s plutonium 
disposition program is premised on the export and subsequent use of the Siemens AG 
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MOX fuel fabrication plant in Hanau, Germany. A recent announcement indicates that 
the facility may be being permanently dismantled, calling into question the future of the 
Russian disposition program.

In light of the numerous programmatic changes to the U.S. plutonium disposition 
plan and the many uncertainties that surround the Russian program, I ask for your 
prompt assistance in answering the following questions:

Questions on the new U.S. disposition plan

1) The DOE's amended Record of Decision (ROD) on plutonium disposition was 
published in the Federal Register on April 19, 2002. That amended ROD 
announced the formal termination of the plutonium immobilization program and 
stated that plutonium would be taken to the Savannah River Site (SRS) for long-term 
storage. Given that National Environmental Policy Act (NEPA) documentation 
prepared to date has indicated that plutonium would only be stored for an interim 
period at SRS, please provide copies of the NEPA documentation that has been 
prepared for this changed mission of long-term plutonium storage at SRS. If no 
such documentation has been prepared, why not, given this significant change to the 
program?

2) The ROD indicates that DOE now plans to turn impure plutonium stored at Rocky 
Flats, Hanford and other DOE sites into MOX fuel. DOE has maintained for many 
years that this material could not be processed into a MOX fuel that could be safely 
burned in nuclear reactors as it was too impure and that such processing would cost 
too much. What new information exists to show that this material can be purified 
and processed into MOX fuel from a technological standpoint? How much will it cost 
to do so? Please provide copies of all relevant reports and analyses.

3) Please provide a list of where ail the plutonium that had been .slated for 
immobilization that is now being shifted to the MOX track is currently located. For 
each such source of plutonium, please provide information on its location and 
quantity, its purity, the contaminants it contains, the technical process by which 
those contaminants will be removed and the shipment schedule to SRS.

4) On January 23, 2002, a DOE briefing document on the plutonium disposition 
program indicated that 2 MT of "very impure" plutonium were going to be disposed 
of directly as waste. Is this still DOE’s intent? If so, where will it be disposed of and 
when? If not, what is the current plan for the disposal or processing of this material? 
Is DOE considering processing this material through one of the reprocessing 
facilities at SRS? If so, please provide copies of the NEPA documentation that has 
been prepared for such processing.

5) Given that the cancellation of the immobilization track constitutes a significant 
change to the program, when does DOE intend to prepare a Supplemental
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Environmental Impact Statement (SEIS) as required by DOE NEPA regulations? 
Will this SEIS be prepared before any shipments begin from Rocky Flats to SRS?

6) Since shipments of plutonium from Rocky Flats to SRS could be further delayed by 
the need to conduct the new NEPA analysis or by litigation brought to prevent them 
from occurring, has DOE prepared any review of other potential secure storage sites 
for these materials? If so, where? If not, why not? Does DOE believe that 
plutonium can be safely stored at Rocky Flats while any SEIS is being prepared? 
Why or why not?

7) Since processing of impure plutonium materials may result in contaminated waste 
streams from purification equipment inside the MOX plant, what does DOE plan to 
do with this waste? Does DOE plan to build a waste solidification facility at SRS to 
manage this waste? What is the estimated cost of this facility, when will an EIS be 
prepared on it and what will happen to the waste processed in that facility in the 
long-term? Will this facility have any other mission besides supporting the MOX 
program, such as supporting any processing at SRS for new nuclear weapons pit 
production?

8) The FY 1999 Energy and Water Appropriations bill contains report language that 
states that “The Department of Energy should proceed with preparations for 
plutonium disposition to include the design and licensing of key disposition facilities 
as well as qualification of mixed oxide fuel. The United States, however, should not 
proceed unilaterally to dispose of excess plutonium without parallel progress on the 
Russian side. No funds have been provided to initiate actual construction of 
plutonium disposition facilities without such an agreement.” The FY 2001 Energy 
and Water Appropriations bill contains report language that states that a DOE report, 
which was due to be delivered to the House and Senate Appropriations Committees 
by February 15, 2001, should include information on “the process by which parity 
between the two countries will be maintained throughout execution of the program.” 
Finally, on April 26, 2002, DOE’s General John Gordon sent a letter to 
Representative Lindsay Graham (R-SC) that stated that the U.S. and Russia 
plutonium disposition programs “are linked and must remain so for legitimate 
national security and non-proliferation objectives.”
a) Please provide a copy of the report on plutonium disposition that was due be 

delivered to the House and Senate Appropriations Committees by February 15, 
2001.

b) Is it DOE’s intention to begin construction of any of the facilities that will be used 
to purify excess plutonium or convert it into MOX fuel prior to the conclusion of a 
binding agreement between the U.S. and Russia that requires the two sides to 
proceed with plutonium disposition in parallel? If so, why, since that would seem 
to conflict with Congressional intent, as well as with General Gordon’s letter to 
Representative Graham?

c) Is it DOE’s intention to begin construction of any of the facilities that will be used 
to purify excess plutonium or convert it into MOX fuel prior to the selection of a 
means by which the Russian plutonium will be disposed of, and a means by 



l:02-cv-01426-CMC Date Filed 06/06/02 Entry Number 39 Page 8 of 12

which that process will be funded? If so, why, since that would seem to conflict 
with Congressional intent, as well as with General Gordon’s letter to 
Representative Graham?

9) Does DOE plan to consolidate any other plutonium (besides the 34 MT subject to 
the U.S.-Russia agreement) at the Savannah River Site? If so, please indicate the 
amount, the current location, the timeframe for its shipment to SRS, the reason DOE 
wishes to store it at SRS, and the permanent disposition plans (i.e. MOX, 
immobilization, etc.).

10) DOE has recently issued statements about the need to construct a new Modern Pit 
Facility to make new plutonium pits for nuclear weapons. Please provide copies of 
all documents written by DOE and/or its contractors which review the possible 
locations for such a facility. When does DOE anticipate beginning the EIS process 
for this facility? What is the anticipated production capacity for the facility? Will the 
U.S. Nonproliferation Treaty partners be notified that the U.S. is proceeding with a 
new nuclear weapons pit facility that could support a long and enduring nuclear 
weapons stockpile? If so, when? If not, why not?

Questions on the Russian plutonium disposition program

1) A December 2001 DOE-Minatom cost report for the Russian plutonium disposition 
program stated that the planning basis for the Russian MOX program was the export 
of the never-used Siemens MOX plant in Hanau Germany to Russia. According to 
news reports, that facility is being permanently dismantled, and key components 
may not be available for export to Russia. Please confirm the status of the Hanau 
MOX plant and which components (if any) will be available for use in Russia. If it is 
not available, what specific plan exists to construct a MOX plant(s) in Russia? 
Please provide copies of all reports or analyses related to non-Hanau MOX options 
in Russia, including costs and timelines.

2) Is U.S.-origin technology being considered for construction of a MOX plant in 
Russia? If so, wouldn't it be necessary for the U.S. to first conclude an Agreement 
for Nuclear Cooperation with Russia?

3) I have been informed that the Soviet-designed WER-1000 reactors may not be 
technically suited to burning MOX fuel. Does DOE believe that to be the case? If so, 
please provide copies of all technical analyses regarding (both in support of and 
against) this opinion. Are there any potential adverse safety issues involved in using 
the WER-1000 reactors for burning MOX fuel? If so, what are they? If the reactors 
are still being considered, what technical upgrades will be needed, at what cost and 
on what timeline will they occur? How many of these reactors will be needed at 
what disposition rates, and what is the expected life-span of these reactors?

4) What are the projected costs for any modular high-temperature gas reactor(s), the 
BN-800 breeder reactor, or the BREST breeder reactor, all of which are being 
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considered for plutonium disposition in Russia? Does DOE intend to work with 
Russia to construct these reactors and what will be the role of the G-8 in such 
activities? Given that the BN-800 and BREST can produce weapons-grade 
plutonium when operated in the breeder mode, please provide copies of all 
proliferation analyses, reports or recommendations that could prevent the Russian 
plutonium disposition program from being used to produce additional plutonium, 
whether during or after the program has been completed/terminated.

5) Would the U.S. support the selection of a breeder reactor, which could produce 
weapons-grade plutonium even as it was disposing of surplus plutonium, to dispose 
of the Russian materials? If so, why, given the proliferation concerns associated 
with enabling the production of more plutonium that could be used to construct more 
nuclear weapons?

6) Does the U.S. hope to obtain funding from the G-8 to complete the Russian 
plutonium disposition program? How much will Russia pay, both in cash and in-kind 
expenses, for the MOX program and any new related reactors? For the next 10 
years, please outline what funds will be needed from the U.S. and from the G-8, both 
if the Hanau MOX equipment is available to be exported and used as well as if it is 
not available. How much funding is planned to be expended by the U.S. and the G- 
8 for nonproliferation programs in Russia that do not relate to MOX?

7) I have been informed that some within Minatom and the Russian nuclear labs 
support immobilization of at least some Russian plutonium. What is DOE doing to 
engage those who support immobilization? How much research money is being 
spent on these activities in Russia?

8) The schedule for the U.S. and Russian plutonium disposition program has slipped 
from that presented in the September 2000 U.S.-Russian plutonium disposition 
agreement. Will the timelines and schedules presented in that agreement be 
formally modified? If so, how and when? When will the missing parts of the 
agreement - liability, safeguards and costs - be added to the agreement? What is 
the status of those missing elements?

9) Has the U.S.-Russia plutonium agreement of September 2000 actually entered into 
force or not? If it has not entered into force, does there exist any other formal 
mechanism between the U.S. and Russia for plutonium disposition? If it hasn't 
entered into force, are the schedules, timelines and disposition methods outlined in 
the agreement valid? If it has entered into force or if the U.S. is abiding by the 
agreement without it entering into force, has the agreement been modified to reflect 
revised schedules and termination of immobilization by the U.S. side? If it hasn't 
been modified, why not?

Questions on MOX Lead Test Assemblies
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1) Has DOE determined where the MOX lead test assemblies (LTAs) will be 
fabricated? If so, please explain what option has been chosen, how much it will cost 
and the schedule for their fabrication. What is the schedule for irradiation in the 
McGuire reactor and what is the schedule for post-irradiation examination? Who will 
conduct it?

2) In the event that DOE is considering LTA fabrication in Europe: Would weapons- 
grade plutonium from the U.S., the UK or France be used for the fabrication? If the 
LTAs will be fabricated from U.S. plutonium, how will it be transported to Europe and 
under what laws and regulations? Under what physical security provisions would 
such a shipment to Europe take place, and in what timeframe? Would the plutonium 
be “polished" prior to shipment? If so, where, and what NEPA documentation would 
be prepared for this activity?

3) What MOX facilities in Europe are under consideration for the fabrication mission? 
How would the weapons-grade plutonium be transported to this facility and under 
what laws and regulations? What type of agreement(s) would be needed with 
European countries either providing weapons-grade plutonium or MOX fabrication 
services? If plutonium from the UK or France is used, how would this material be 
transferred to U.S. ownership and what would be its cost? Would this plutonium also 
need to be "polished" (like the U.S. plutonium) to remove gallium and other 
impurities?

4) How much is the fabrication of the LTAs estimated to cost? Has MOX fuel (to meet 
U.S.-specifications) ever been fabricated before from weapons-grade plutonium by 
the chosen fabricator? Would the fabrication process be the same as the process in 
the U.S. MOX factory and would the quality control methods be at least as stringent 
as those to be used in the U.S.?

5) What NEPA documentation would be prepared on the LTA fabrication in Europe and 
shipment back to the U.S., and when will it be released to the public? How would 
the LTAs be shipped to the U.S. - by sea or air? Please fully describe the security 
measures that will be taken to guarantee the safety of the shipment(s). What type of 
import license will be needed for the import and packaging? Who will pay for the 
transport and what is the estimated cost? How will the transport be conducted once 
the shipment arrives in the U.S.?

6) Will Russia also be fabricating and irradiating MOX LTAs at the same time at the 
U.S.? If not, please explain why the LTA projects in both countries are not being 
conducted in parallel. Please give details of where the Russian LTAs will be 
fabricated, where they will be irradiated, and the schedule for this work. Please give 
a status report on where the fabrication plans now stands.

7) Is the U.S. Government keeping the G-8 fully abreast of the status of both the LTA 
program and the status of other aspects of the U.S. and Russian programs, 
including technical, cost, legal, funding, and progress? Please provide copies of any 
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DOE information provided, either by DOE or other U.S. Government officials, to the 
G-8 in advance of the various G-8 meetings taking place in Canada in June 2002.

Questions on the Canadian MOX Program at Chalk River, Ontario

1) DOE has chosen light water reactors for MOX irradiation in the U.S., but it remains 
unclear which reactors will be used for the Russian MOX program. Given that the 
irradiation testing of MOX pellets at the Atomic Energy of Canada Limited (AECL) at 
Chalk River Laboratories, Ontario is now taking place, does this mean that 
irradiation in CANDU reactors is among the options under consideration for the 
disposition of Russian plutonium? Has the U.S. eliminated the CANDU irradiation 
option from consideration for irradiation of U.S. plutonium?

2) What is the status of the MOX irradiation testing in the NRU reactor at Chalk River? 
Has DOE received information or reports about results of the test of the MOX pellets 
which were manufactured from U.S. plutonium at Los Alamos National Laboratory? 
If so, please provide copies of such information or reports. What is projected to be 
the total cost to DOE and AECL of these MOX irradiation tests and associated post­
irradiation examination? When will it be completed?

3) Under the PARRALLel Experiment (PARALLEX) Project, MOX pellets from the U.S. 
and Russia were to be shipped to Canada for testing in the NRU reactor. Did the 
shipment of MOX from Russia ever take place, and if so, when? Is irradiation of the 
Russian material now underway? If the shipment did not take place, why not? If it is 
still planned, when will it occur, and has a new Transportation Plan been developed 
by AECL?

Thank you for your consideration of this important matter. Please provide a 
response no later than close of business on Monday July 1,2002. If you have any 
questions or concerns, please have your staff contact Dr. Michal Freedhoff or Dr. 
Kristen Kulinowski of my staff at 202-225-2836.

Sincerely,

Edward J. Markey
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CERTIFICATE OF SERVICE

I hereby certify that I have this date served a copy of Plaintiff s Reply Memorandum on 

its Motion for Preliminary Injunction and a copy of its Response Memorandum to Defendants’

Motion for Summary Judgment on Plaintiff s Complaint.

William L. Want

June 6, 2002


