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STATEOFSOUTHCAROLIN~I3OCT_~ PH 3~FPROBATECOURT

COUNTY OF BEAUFORT PROti;:..i) t:.:A;,\ fASE NO.: 2013ES07000011
JEAUFORT aOWHY. SC 2013ES07000012

IN THE MATTER OF: )
)

ANNA M. HAYS, a protected person ) MEMORANDUM IN OPPOSITION TO
) MOTION GRANTING PETITIONS
) AND MOTION TO DISMISS
) PEmIONS FILED BY HENRY HAYS

ERIN KATHLEEN HAYS FOUNTAIN, )
And PATRICK T. HAYS. )

)
Petitioners. )

Henry Hays, Petitioner, in the above referenced matter does hereby submit the

folJowingMemorandum in Opposition to Petitioners', Erin Kathleen Hays Fountain and

Patrick T. Hays, Motion to Grant their Petitions and Motion to Dismiss Henry Hays'

Petitions.

Petitioners have moved for an Order Granting their Petitions for Appointment of

Guardian and Conservator on the erroneous basis that the Court made a finding that Anna

M. Hays is incapacitated and appointed Erin Kathleen Hays Fountain as Guradian and

Patrick Hays as Conservator at the, hearing on August 19 and 20, 2013. In fact,

Petitioners state in their motion that "[T]he Court had already determined to grant the

relief requested in the Petitions. s, The Court heard testimony for two days and midday on

the 20th, the Court suspended the hearing in the hopes that the parties could possibly

reach a settlement in the matter. The Court did not make any such findings on the record

and simply continued the hearing pending the outcome of the parties' settlement

discussions. Further, the Petitioners had not completed the testimony in their case and

Petitioner, Henry Hays, had not even had an opportunity to present testimony on his



behalf. For the Petitioners to state that the Court made such fmdings and to argue that the

matter is res judicata is simply not true and a complete misrepresentation of the

aforementioned proceedings.

Not only do the Petitioners allege that the Court made such findings, the

Petitioners allege that counsel for Henry Hays agreed to conclude the case with the

erroneous findings set forth above. Petitioners go on to state in their motion that

Counsel sought to withdraw Mr. Hays' prior agreement to conclude the case with these

findings. Counsel has been quite candid with all parties involved that Mr. Hays has never

agreed to these findings and has made no other representation to the contrary. Counsel

did agree to diligently work towards a possible resolution of the case after the Court

suspended the hearing for the purpose of doing just that.

Inaddition to stating that the Court made the aforementioned findings, Petitioners

also contend in their Motion that "[T]he Court assigned to counsel for the Petitioners the

drafting of the Order to enter these findings and to describe the living conditions for

Anna Marie Hays." This statement is factually inaccurate as the Court at no time made

these findings nor ruled on the matter. The Court merely continued the hearing so as to

allow the parties time to resolve the matter amongst themselves.

Even in the event that the Court determines that Anna M. Hays is incapacitated,

the Court would have to hear testimony as to the fitness of the Petitioners to serve as

Guardian and Conservator. In addition, Henry Hays. regardless of whether he petitioned

the Court to serve in that capacity, would have the opportunity to present testimony on

his behalf as he is given priority to serve under S.C. Code §62-5-311. S.C. Code §62-S-

311(b) provides that Henry Hays has priority to serve over the Petitioners as he is the



spouse of the alleged incapacitated person absent a finding of good cause by the Court as

to why he should not be given priority. Petitioners have to present testimony as to what

circumstances support a finding of good cause so as to allow them to serve instead of Mr.

Hays. In addition, Petitioners spent the majority of the hearing presenting testimony

attacking Mr. Hays' character and his fitness to serve in either capacity and Mr. Hays bas

a right to defend himself as to those allegations and present evidence as to why the Court

should recognize that he does have priority over the Petitioners under S.C. Code §62-5-

311 . Even if the Court were to dismiss Mr. Hays' petitions, he would still be entitled to

submit testimony at the hearing on the Petitioners motions.

For the foregoing reasons. Petitioners , ljem:y Hays, respectfully submits that

petitioners' motions be denied. //). '
.I !. ,
I

l
! / I
I ./ !
I /:
I . " I _

; .toryH!FI~
'.,__/ Moss. :icY11n'& Fleming. P .A.

1501North Street
P 0 Drawer 507
Beaufort. SC 29901
843-524"3373
843-524-1302 facsimile
Attorney for Henry Hays

October 3, 2013
Beaufort, South Carolina


