
From: Soura, Christian
To: Patel, Swati <SwatiPatel@gov.sc.gov>

Date: 1/25/2012 12:27:06 PM
Subject: RE: Procurement Review Panel Information

                Just got out.  Will send you JBRC stuff in a second and will then come over…
 
CLS
 
 
Christian L. Soura
Deputy Chief of Staff
 
(803) 543-0792
ChristianSoura@gov.sc.gov
 
From: Patel, Swati 

Sent: Wednesday, January 25, 2012 12:26 PM

To: Soura, Christian

Subject: RE: Procurement Review Panel Information
 
Are you out of your meeting?? Need help.
 
From: Soura, Christian 

Sent: Wednesday, January 25, 2012 10:56 AM

To: Patel, Swati

Subject: RE: Procurement Review Panel Information
 
                We can probably let this stand.
 
CLS
 
 
Christian L. Soura
Deputy Chief of Staff
 
(803) 543-0792
ChristianSoura@gov.sc.gov
 
From: Patel, Swati 

Sent: Wednesday, January 25, 2012 10:33 AM

To: Soura, Christian

Subject: FW: Procurement Review Panel Information
 
Does anything need to change here?
 
From: Martin, Simone 

Sent: Wednesday, January 25, 2012 10:31 AM

To: Patel, Swati

Subject: Procurement Review Panel Information
 
Please see below for all allusions to the "Procurement Review Panel" in the South Carolina Code:
 
 

SUBARTICLE 5. DEFINITIONS OF TERMS USED IN PROCUREMENT CODE

mailto:Soura,%20Christian
mailto:SwatiPatel@gov.sc.gov


SECTION 11-35-310. Definitions. [SC ST SEC 11-35-310]


Unless the context clearly indicates otherwise: 


(1) "Information Technology (IT)" means data processing, telecommunications, and office systems technologies and services: 


(a) "Data processing" means the automated collection, storage, manipulation, and retrieval of data including: central processing units for micro, mini, 
and mainframe computers; related peripheral equipment such as terminals, document scanners, word processors, intelligent copiers, off-line memory 
storage, printing systems, and data transmission equipment; and related software such as operating systems, library and maintenance routines, and 
applications programs. 


(b) "Telecommunications" means voice, data, message, and video transmissions, and includes the transmission and switching facilities of public 
telecommunications systems, as well as operating and network software. 


(c) "Office systems technology" means office equipment such as typewriters, duplicating and photocopy machines, paper forms, and records; 
microfilm and microfiche equipment and printing equipment and services. 


(d) "Services" means the providing of consultant assistance for any aspect of information technology, systems, and networks. 


(2) "Board" means State Budget and Control Board. 


(3) "Business" means any corporation, partnership, individual, sole proprietorship, joint stock company, joint venture, or any other legal entity. 


(4) "Change order" means any written alteration in specifications, delivery point, rate of delivery, period of performance, price, quantity, or other 
provisions of any contract accomplished by mutual agreement of the parties to the contract. 


(5) "Chief procurement officer" means (a) the management officer for information technology, (b) the state engineer for areas of construction, 
architectural and engineering, construction management, and land surveying services, and (c) the materials management officer for all other 
procurements. 


(6) "Information Technology Management Officer" means the person holding the position as the head of the Information Technology Office of the 
State. 


(7) "Construction" means the process of building, altering, repairing, remodeling, improving, or demolishing a public infrastructure facility, 
including any public structure, public building, or other public improvements of any kind to real property. It does not include the routine operation, 
routine repair, or routine maintenance of an existing public infrastructure facility, including structures, buildings, or real property. 


(8) "Contract" means all types of state agreements, regardless of what they may be called, for the procurement or disposal of supplies, services, 
information technology, or construction. 


(9) "Contract modification" means a written order signed by the procurement officer, directing the contractor to make changes which the changes 
clause of the contract authorizes the procurement officer to order without the consent of the contractor. 


(10) "Contractor" means any person having a contract with a governmental body. 


(11) "Cost effectiveness" means the ability of a particular product or service to efficiently provide goods or services to the State. In determining the 
cost effectiveness of a particular product or service, the appropriate chief procurement officer shall list the relevant factors in the bid notice or 
solicitation and use only those listed relevant factors in determining the award. 


(12) "Data" means recorded information, regardless of form or characteristics. 


(13) "Days" means calendar days. In computing any period of time prescribed by this code or the ensuing regulations, or by any order of the 
Procurement Review Panel , the day of the event from which the designated period of time begins to run is not included. If the final day of the 
designated period falls on a Saturday, Sunday, or a legal holiday for the state or federal government, then the period shall run to the end of the next 
business day. 


(14) "Debarment" means the disqualification of a person to receive invitations for bids, or requests for proposals, or the award of a contract by the 
State, for a specified period of time commensurate with the seriousness of the offense or the failure or inadequacy of performance. 


(15) "Designee" means a duly authorized representative of a person with formal responsibilities under the code. 


(16) "Employee" means an individual drawing a salary from a governmental body, whether elected or not, and any nonsalaried individual performing 
personal services for any governmental body. 


(17) (Reserved) 


(18) "Governmental Body" means a state government department, commission, council, board, bureau, committee, institution, college, university, 
technical school, agency, government corporation, or other establishment or official of the executive or judicial branch. Governmental body excludes 
the General Assembly or its respective branches or its committees, Legislative Council, the Office of Legislative Printing, Information and 
Technology Systems, and all local political subdivisions such as counties, municipalities, school districts, or public service or special purpose 
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districts or any entity created by act of the General Assembly for the purpose of erecting monuments or memorials or commissioning art that is being 
procured exclusively by private funds. 


(19) "Grant" means the furnishing by the State or the United States government of assistance, whether financial or otherwise, to a person to support a 
program authorized by law. It does not include an award, the primary purpose of which is to procure specified end products, whether in the form of 
supplies, services, information technology, or construction. A contract resulting from such an award must not be considered a grant but a 
procurement contract. 


(20) "Invitation for bids" means a written or published solicitation issued by an authorized procurement officer for bids to contract for the 
procurement or disposal of stated supplies, services, information technology, or construction, which will ordinarily result in the award of the contract 
to the responsible bidder making the lowest responsive bid. 


(21) "Materials Management Officer" means the person holding the position as the head of the materials management office of the State. 


(22) Reserved. 


(23) "Political subdivision" means all counties, municipalities, school districts, public service or special purpose districts. 


(24) "Procurement" means buying, purchasing, renting, leasing, or otherwise acquiring any supplies, services, information technology, or 
construction. It also includes all functions that pertain to the obtaining of any supply, service, or construction, including description of requirements, 
selection, and solicitation of sources, preparation and award of contracts, and all phases of contract administration. 


(25) "Procurement officer" means any person duly authorized by the governmental body, in accordance with procedures prescribed by regulation, to 
enter into and administer contracts and make written determinations and findings with respect thereto. The term also includes an authorized 
representative of the governmental body within the scope of his authority. 


(26) "Purchasing agency" means any governmental body other than the chief procurement officers authorized by this code or by way of delegation 
from the chief procurement officers to enter into contracts. 


(27) "Real property" means any land, all things growing on or attached thereto, and all improvements made thereto including buildings and structures 
located thereon. 


(28) "Request for proposals (RFP)" means a written or published solicitation issued by an authorized procurement officer for proposals to provide 
supplies, services, information technology, or construction which ordinarily result in the award of the contract to the responsible bidder making the 
proposal determined to be most advantageous to the State. The award of the contract must be made on the basis of evaluation factors that must be 
stated in the RFP. 


(29) "Services" means the furnishing of labor, time, or effort by a contractor not required to deliver a specific end product, other than reports which 
are merely incidental to required performance. This term includes consultant services other than architectural, engineering, land surveying, 
construction management, and related services. This term does not include employment agreements or services as defined in Section 
11-35-310(1)(d). 


(30) "Subcontractor" means any person having a contract to perform work or render service to a prime contractor as a part of the prime contractor's 
agreement with a governmental body. 


(31) "Supplies" means all personal property including, but not limited to, equipment, materials, printing, and insurance. 


(32) "State" means state government. 


(33) "State Engineer" means the person holding the position as head of the state engineer's office. 


(34) "Suspension" means the disqualification of a person to receive invitations for bids, requests for proposals, or the award of a contract by the 
State, for a temporary period pending the completion of an investigation and any legal proceedings that may ensue because a person is suspected 
upon probable cause of engaging in criminal, fraudulent, or seriously improper conduct or failure or inadequacy of performance which may lead to 
debarment. 


(35) "Term contract" means contracts established by the chief procurement officer for specific supplies, services, or information technology for a 
specified time and for which it is mandatory that all governmental bodies procure their requirements during its term. As provided in the solicitation, 
if a public procurement unit is offered the same supplies, services, or information technology at a price that is at least ten percent less than the term 
contract price, it may purchase from the vendor offering the lower price after first offering the vendor holding the term contract the option to meet 
the lower price. The solicitation used to establish the term contract must specify contract terms applicable to a purchase from the vendor offering the 
lower price. If the vendor holding the term contract meets the lower price, then the governmental body shall purchase from the contract vendor. All 
decisions to purchase from the vendor offering the lower price must be documented by the procurement officer in sufficient detail to satisfy the 
requirements of an external audit. A term contract may be a multi-term contract as provided in Section 11-35-2030. 


(36) "Using agency" means any governmental body of the State which utilizes any supplies, services, information technology, or construction 
purchased under this code. 


(37) "Designated board office" and "designated board officer" means the office or officer designated in accordance with Section 11-35-540(5). 


HISTORY: 1981 Act No. 148, § 1; 1986 Act No. 510, §§ 3-6; 1991 Act No. 171, Part II, § 69B; 1993 Act No. 164, Part II, § 9A; 1993 Act No. 178,



§§ 14, 15; 1997 Act No. 153, § 1; 2002 Act No. 333, § 8; 2002 Act No. 356, § 1, Part VI.P(8); 2006 Act No; 376, §§ 7, 8; 2008 Act No. 174, § 7; 
2009 Act No. 72, § 1.
 

ARTICLE 17. LEGAL AND CONTRACTUAL REMEDIES
 

SUBARTICLE 1. ADMINISTRATIVE RESOLUTION OF CONTROVERSIES

SECTION 11-35-4210. Right to protest; procedure; duty and authority to attempt to settle; administrative review; stay of procurement. [SC ST SEC 
11-35-4210]


(1) Right to Protest; Exclusive Remedy. 


(a) A prospective bidder, offeror, contractor, or subcontractor who is aggrieved in connection with the solicitation of a contract shall protest to the 
appropriate chief procurement officer in the manner stated in subsection (2)(a) within fifteen days of the date of issuance of the Invitation For Bids or 
Requests for Proposals or other solicitation documents, whichever is applicable, or any amendment to it, if the amendment is at issue. An Invitation 
for Bids or Request for Proposals or other solicitation document, not including an amendment to it, is considered to have been issued on the date 
required notice of the issuance is given in accordance with this code. 


(b) Any actual bidder, offeror, contractor, or subcontractor who is aggrieved in connection with the intended award or award of a contract shall 
protest to the appropriate chief procurement officer in the manner stated in subsection (2)(b) within ten days of the date award or notification of 
intent to award, whichever is earlier, is posted in accordance with this code; except that a matter that could have been raised pursuant to (a) as a 
protest of the solicitation may not be raised as a protest of the award or intended award of a contract. 


(c) The rights and remedies granted in this article to bidders, offerors, contractors, or subcontractors, either actual or prospective, are to the exclusion 
of all other rights and remedies of the bidders, offerors, contractors, or subcontractors against the State. 


(d) The rights and remedies granted by subsection (1) and Section 11-35-4410(1)(b) are not available for contracts with an actual or potential value 
of up to fifty thousand dollars. 


(2) Protest Procedure. (a) A protest pursuant to subsection (1)(a) must be in writing, filed with the appropriate chief procurement officer, and set 
forth the grounds of the protest and the relief requested with enough particularity to give notice of the issues to be decided. The protest must be 
received by the appropriate chief procurement officer within the time provided in subsection (1). 


(b) A protest pursuant to subsection (1)(b) must be in writing and must be received by the appropriate chief procurement officer within the time 
limits established by subsection (1)(b). At any time after filing a protest, but no later than fifteen days after the date award or notification of intent to 
award, whichever is earlier, is posted in accordance with this code, a protestant may amend a protest that was first submitted within the time limits 
established by subsection (1)(b). A protest, including amendments, must set forth both the grounds of the protest and the relief requested with enough 
particularity to give notice of the issues to be decided. 


(3) Duty and Authority to Attempt to Settle Protests. Before commencement of an administrative review as provided in subsection (4), the 
appropriate chief procurement officer, the head of the purchasing agency, or their designees may attempt to settle by mutual agreement a protest of 
an aggrieved bidder, offeror, contractor, or subcontractor, actual or prospective, concerning the solicitation or award of the contract. The appropriate 
chief procurement officer, or his designee has the authority to approve any settlement reached by mutual agreement. 


(4) Administrative Review and Decision. If in the opinion of the appropriate chief procurement officer, after reasonable attempt, a protest cannot be 
settled by mutual agreement, the appropriate chief procurement officer shall conduct promptly an administrative review. The appropriate chief 
procurement officer or his designee shall commence the administrative review no later than fifteen business days after the deadline for receipt of a 
protest has expired and shall issue a decision in writing within ten days of completion of the review. The decision must state the reasons for the 
action taken. 


(5) Notice of Decision. A copy of the decision under subsection (4) along with a statement of appeal rights pursuant to Section 11-35-4210(6) must 
be mailed or otherwise furnished immediately to the protestant and other party intervening. The appropriate chief procurement officer, or his 
designee, also shall post a copy of the decision at a date and place communicated to all parties participating in the administrative review, and the 
posted decision must indicate the date of posting on its face and must be accompanied by a statement of the right to appeal provided in Section 
11-35-4210(6). 


(6) Finality of Decision. A decision pursuant to subsection (4) is final and conclusive, unless fraudulent or unless a person adversely affected by the 
decision requests a further administrative review by the Procurement Review Panel  pursuant to Section 11-35-4410(1) within ten days of 
posting of the decision in accordance with subsection (5). The request for review must be directed to the appropriate chief procurement officer, who 
shall forward the request to the panel or to the Procurement Review Panel , and must be in writing, setting forth the reasons for disagreement 
with the decision of the appropriate chief procurement officer. The person also may request a hearing before the Procurement Review Panel . 
The appropriate chief procurement officer and an affected governmental body shall have the opportunity to participate fully in a later review or 
appeal, administrative or judicial. 


(7) Automatic Stay of Procurement During Protests. In the event of a timely protest pursuant to subsection (1), the State shall not proceed further 
with the solicitation or award of the contract until ten days after a decision is posted by the appropriate chief procurement officer, or, in the event of 
timely appeal to the Procurement Review Panel , until a decision is rendered by the panel except that solicitation or award of a protested 
contract is not stayed if the appropriate chief procurement officer, after consultation with the head of the using agency, makes a written determination 
that the solicitation or award of the contract without further delay is necessary to protect the best interests of the State. 
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(8) Notice of Chief Procurement Officer Address. Notice of the address of the appropriate chief procurement officer must be included in every notice 
of an intended award and in every invitation for bids, request for proposals, or other type solicitation. 


HISTORY: 1981 Act No. 148, § 1; 1985 Act No. 109, § 2; 1993 Act No. 178,§ 36; 1997 Act No. 153, § 1; 2006 Act No. 376, § 52. 


SECTION 11-35-4215. Posting of bond or irrevocable letter of credit. [SC ST SEC 11-35-4215]


The agency may request that the appropriate chief procurement officer require any bidder or offeror who files an action protesting the intended award 
or award of a contract solicited under Article 5 of this code and valued at one million dollars or more to post with the appropriate chief procurement 
officer a bond or irrevocable letter of credit payable to the State of South Carolina in an amount equal to one percent of the total potential value of 
the contract as determined by the appropriate chief procurement officer. The chief procurement officer's decision to require a bond or irrevocable 
letter of credit is not appealable under Section 11-35-4210. The bond or irrevocable letter of credit shall be conditioned upon the payment of all 
reasonable reimbursement costs which may be adjudged against the bidder or offeror filing the protest in the administrative hearing in which the 
action is brought and in any subsequent appellate court proceeding. For protests of intended award or award of a contract of the purchasing agency's 
request for sole source or emergency procurements, the bond or irrevocable letter of credit shall be in an amount equal to one percent of the 
requesting agency's estimate of the contract amount for the sole source or emergency procurement requested. In lieu of a bond or irrevocable letter of 
credit, the appropriate chief procurement officer may accept a cashier's check or money order in the amount of the bond or irrevocable letter of 
credit. If, after completion of the administrative hearing process and any appellate court proceedings, the agency prevails, it may request that the 

Procurement Review Panel  allow it to recover all reasonable reimbursement costs and charges associated with the protest which shall be 
included in the final order or judgment, excluding attorney's fees. Upon payment of such costs and charges by the bidder or offeror protesting the 
intended award or award of a contract, the bond, irrevocable letter of credit, cashier's check, or money order shall be returned to the bidder or offeror. 
Failure to pay such costs and charges by the bidder or offeror protesting the intended award or award of a contract shall result in the forfeiture of the 
bond, irrevocable letter of credit, cashier's check, or money order to the extent necessary to cover the payment of all reasonable reimbursement costs 
adjudged against the protesting bidder or offeror. If the bidder or offeror prevails in the protest, the cost of providing the bond, irrevocable letter of 
credit or cashier's check may be sought from the agency requesting the bond or irrevocable letter of credit. 


HISTORY: 1997 Act No. 153, § 1. 


SECTION 11-35-4220. Authority to debar or suspend. [SC ST SEC 11-35-4220]


(1) Authority. After reasonable notice to the person or firm involved, and a reasonable opportunity for that person or firm to be heard, the appropriate 
chief procurement officer has the authority to debar a person for cause from consideration for award of contracts or subcontracts if doing so is in the 
best interest of the State and there is probable cause for debarment. The appropriate chief procurement officer also may suspend a person or firm 
from consideration for award of contracts or subcontracts during an investigation where there is probable cause for debarment. The period of 
debarment or suspension is as prescribed by the appropriate chief procurement officer. 


(2) Causes for Debarment or Suspension. The causes for debarment or suspension shall include, but not be limited to: 


(a) conviction for commission of a criminal offense as an incident to obtaining or attempting to obtain a public or private contract or subcontract, or 
in the performance of the contract or subcontract; 


(b) conviction under state or federal statutes of embezzlement, theft, forgery, bribery, falsification or destruction of records, receiving stolen 
property, or another offense indicating a lack of business integrity or professional honesty which currently, seriously, and directly affects 
responsibility as a state contractor; 


(c) conviction under state or federal antitrust laws arising out of the submission of bids or proposals; 


(d) violation of contract provisions, as set forth below, of a character regarded by the appropriate chief procurement officer to be so serious as to 
justify debarment action: 


(i) deliberate failure without good cause to perform in accordance with the specifications or within the time limit provided in the contract; or 


(ii) a recent record of failure to perform or of unsatisfactory performance in accordance with the terms of one or more contracts; except, that failure 
to perform or unsatisfactory performance caused by acts beyond the control of the contractor must not be considered a basis for debarment; 


(e) violation of an order of a chief procurement officer or the Procurement Review Panel ; and 


(f) any other cause the appropriate chief procurement officer determines to be so serious and compelling as to affect responsibility as a state 
contractor or subcontractor, including debarment by another governmental entity for any cause listed in this subsection. 


(3) Decision. The appropriate chief procurement officer shall issue a written decision to debar or suspend within ten days of the completion of his 
administrative review of the matter. The decision must state the action taken, the specific reasons for it, and the period of debarment or suspension, if 
any. 


(4) Notice of Decision. A copy of the decision pursuant to subsection (3) and a statement of appeal rights pursuant to Section 11-35-4220(5) must be 
mailed or otherwise furnished immediately to the debarred or suspended person and any other party intervening. The appropriate chief procurement 
officer also shall post a copy of the decision at a time and place communicated to all parties participating in the administrative review and the posted 
decision must indicate the date of posting on its face and shall be accompanied by a statement of the right to appeal provided in Section 
11-35-4220(5). 


(5) Finality of Decision. A decision pursuant to subsection (3) is final and conclusive, unless fraudulent or unless the debarred or suspended person 
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requests further administrative review by the Procurement Review Panel  pursuant to Section 11-35-4410(1), within ten days of the posting of 
the decision in accordance with Section 11-35-4220(4). The request for review must be directed to the appropriate chief procurement officer, who 
shall forward the request to the panel, or to the Procurement Review Panel , and must be in writing, setting forth the reasons why the person 
disagrees with the decision of the appropriate chief procurement officer. The person also may request a hearing before the Procurement Review 
Panel . The appropriate chief procurement officer and any affected governmental body must have the opportunity to participate fully in any review 
or appeal, administrative or legal. 


(6) Debarment constitutes debarment of all divisions or other organizational elements of the contractor, unless the debarment decision is limited by 
its terms to specific divisions, organization elements, or commodities. The debarring official may extend the debarment decision to include any 
principals and affiliates of the contractor if they are specifically named and given written notice of the proposed debarment and an opportunity to 
respond. For purposes of this section, business concerns, organizations, or individuals are affiliates of each other if, directly or indirectly, either one 
controls or has the power to control the other, or a third party controls or has the power to control both. Indications of control include, but are not 
limited to, interlocking management or ownership, identity of interests among family members, shared facilities and equipment, common use of 
employees, or a business entity organized following the debarment, suspension, or proposed debarment of a contractor which has the same or similar 
management, ownership, or principal employees as the contractor that was debarred, suspended, or proposed for debarment. For purposes of this 
section, the term "principals" means officers, directors, owners, partners, and persons having primary management or supervisory responsibilities 
within a business entity including, but not limited to, a general manager, plant manager, head of a subsidiary, division, or business segment, and 
similar positions. 


HISTORY: 1981 Act No. 148, § 1; 1993 Act No. 178, § 36; 1997 Act No. 153, § 1; 2006 Act No. 376, § 53. 


SECTION 11-35-4230. Authority to resolve contract and breach of contract controversies. [SC ST SEC 11-35-4230]


(1) Applicability. This section applies to controversies between a governmental body and a contractor or subcontractor, when the subcontractor is the 
real party in interest, which arise under or by virtue of a contract between them including, but not limited to, controversies based upon breach of 
contract, mistake, misrepresentation, or other cause for contract modification or recession. The procedure set forth in this section constitutes the 
exclusive means of resolving a controversy between a governmental body and a contractor or subcontractor, when the subcontractor is the real party 
in interest, concerning a contract solicited and awarded pursuant to the provisions of the South Carolina Consolidated Procurement Code. 


(2) Request for Resolution; Time for Filing. Either the contracting state agency or the contractor or subcontractor, when the subcontractor is the real 
party in interest, may initiate resolution proceedings before the appropriate chief procurement officer by submitting a request for resolution to the 
appropriate chief procurement officer in writing setting forth the specific nature of the controversy and the specific relief requested with enough 
particularity to give notice of every issue to be decided. A request for resolution of contract controversy must be filed within one year of the date the 
contractor last performs work under the contract; except that in the case of latent defects a request for resolution of a contract controversy must be 
filed within three years of the date the requesting party first knows or should know of the grounds giving rise to the request for resolution. 


(3) Duty and Authority to Attempt to Settle Contract Controversies. Before commencement of an administrative review as provided in subsection 
(4), the appropriate chief procurement officer or his designee shall attempt to settle by mutual agreement a contract controversy brought pursuant to 
this section. The appropriate chief procurement officer has the authority to approve any settlement reached by mutual agreement. 


(4) Administrative Review and Decision. If, in the opinion of the appropriate chief procurement officer, after reasonable attempt, a contract 
controversy cannot be settled by mutual agreement, the appropriate chief procurement officer or his designee promptly shall conduct an 
administrative review and issue a decision in writing within ten days of completion of the review. The decision must state the reasons for the action 
taken. 


(5) Notice of Decision. A copy of the decision pursuant to subsection (4) and a statement of appeal rights under Section 11-35-4230(6) must be 
mailed or otherwise furnished immediately to all parties participating in the administrative review proceedings. The appropriate chief procurement 
officer also shall post a copy of the decision at a time and place communicated to all parties participating in the administrative review, and the posted 
decision must indicate the date of posting on its face and must be accompanied by a statement of the right to appeal provided in Section 
11-35-4230(6). 


(6) Finality of Decision. A decision pursuant to subsection (4) is final and conclusive, unless fraudulent or unless a person adversely affected 
requests a further administrative review by the Procurement Review Panel  pursuant to Section 11-35-4410(1) within ten days of the posting of 
the decision in accordance with Section 11-35-4230(5). The request for review must be directed to the appropriate chief procurement officer, who 
shall forward the request to the panel, or to the Procurement Review Panel , and must be in writing setting forth the reasons why the person 
disagrees with the decision of the appropriate chief procurement officer. The person also may request a hearing before the Procurement Review 
Panel . The appropriate chief procurement officer and any affected governmental body shall have the opportunity to participate fully in a later 
review or appeal, administrative or legal. 


HISTORY: 1981 Act No. 148, § 1; 1993 Act No. 178, § 36; 1997 Act No. 153, § 1; 2006 Act No. 376, § 54.

SUBARTICLE 2. REMEDIES

SECTION 11-35-4310. Solicitations or awards in violation of the law. [SC ST SEC 11-35-4310]


(1) Applicability. The provisions of this section apply where it is determined by either the appropriate chief procurement officer or the 
Procurement Review Panel , upon administrative review, that a solicitation or award of a contract is in violation of the law. The remedies set 

forth herein may be granted by either the appropriate chief procurement officer after review under Section 11-35-4210 or by the Procurement 
Review Panel  after review under Section 11-35-4410(1). 
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(2) Remedies Prior to Award. If, prior to award of a contract, it is determined that a solicitation or proposed award of a contract is in violation of law, 
then the solicitation or proposed award may be: 


(a) canceled; 


(b) revised to comply with the law and rebid; or 


(c) awarded in a manner that complies with the provisions of this code. 


(3) Remedies After Award. If, after an award of a contract, it is determined that the solicitation or award is in violation of law; 


(a) the contract may be ratified and affirmed, provided it is in the best interests of the State; or 


(b) the contract may be terminated and the payment of such damages, if any, as may be provided in the contract, may be awarded. 


(4) Entitlement to Costs. In addition to or in lieu of any other relief, when a protest submitted under Section 11-35-4210 is sustained, and it is 
determined that the protesting bidder or offeror should have been awarded the contract under the solicitation but is not, then the protesting bidder or 
offeror may request and be awarded a reasonable reimbursement amount, including reimbursement of its reasonable bid preparation costs. 


HISTORY: 1993 Act No. 178, § 36; 1997 Act No. 153, § 1. 


SECTION 11-35-4320. Contract controversies. [SC ST SEC 11-35-4320]


Remedies available in a contract controversy brought under the provisions of Section 11-35-4230. The appropriate chief procurement officer or the 
Procurement Review Panel , in the case of review under Section 11-35-4410(1), may award such relief as is necessary to resolve the 

controversy as allowed by the terms of the contract or by applicable law. 


HISTORY: 1993 Act No. 178, § 36; 1997 Act No. 153, § 1. 


SECTION 11-35-4330. Frivolous protests. [SC ST SEC 11-35-4330]


(1) Signature on Protest Constitutes Certificate. The signature of an attorney or party on a request for review, protest, motion, or other document 
constitutes a certificate by the signer that the signer has read the document, to the best of his knowledge, information, and belief formed after 
reasonable inquiry it is well grounded in fact and is warranted by existing law or a good faith argument for the extension, modification, or reversal of 
existing law, and it is not interposed for an improper purpose, such as to harass, limit competition, or to cause unnecessary delay or needless increase 
in the cost of the procurement or of the litigation. 


(2) Sanctions for Violations. If a request for review, protest, pleading, motion, or other document that is filed with the chief procurement officer or 
the Procurement Review Panel  is signed in violation of this subsection, the Procurement Review Panel , upon motion or upon its own 
initiative, may impose upon the person who signed it, a represented party, or both, an appropriate sanction that may include an order to pay to the 
other party or parties the amount of the reasonable expenses incurred because of the filing of the protest, pleading, motion, or other paper, including a 
reasonable attorney's fee. 


(3) Filing. A motion regarding a matter that is not otherwise before the panel may not be filed until after a final decision has been issued by the 
appropriate chief procurement officer. A motion for sanctions pursuant to this section must be filed with the panel no later than fifteen days after the 
later of either the filing of a request for review, protest, motion, or other document signed in violation of this section, or the issuance of an order that 
addresses the request for review, protest, motion, or other document that is the subject of the motion for sanctions. 


HISTORY: 1993 Act No. 178, § 36; 1997 Act No. 153, § 1; 2006 Act No. 376, § 55.

SUBARTICLE 3. REVIEW PANEL

SECTION 11-35-4410. Procurement Review Panel . [SC ST SEC 11-35-4410]


(1) Creation. There is created the South Carolina Procurement Review Panel  which is charged with the responsibility to review and determine 
de novo: 


(a) requests for review of written determinations of the chief procurement officers pursuant to Sections 11-35-4210(6), 11-35-4220(5), and 
11-35-4230(6); and 


(b) requests for review of other written determinations, decisions, policies, and procedures arising from or concerning the procurement of supplies, 
services, information technology, or construction procured in accordance with the provisions of this code and the ensuing regulations; except that a 
matter which could have been brought before the chief procurement officers in a timely and appropriate manner pursuant to Sections 11-35-4210, 
11-35-4220, or 11-35-4230, but was not, must not be the subject of review under this paragraph. Requests for review pursuant to this paragraph must 
be submitted to the Procurement Review Panel  in writing, setting forth the grounds, within fifteen days of the date of the written 
determinations, decisions, policies, and procedures. 


(2) Membership. The panel must be composed of: 
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(a) [Reserved] 


(b) [Reserved] 


(c) [Reserved] 


(d) [Reserved] 


(e) five members appointed by the Governor from the State at large who must be representative of the professions governed by this title including, 
but not limited to: 


(i) goods and services; 


(ii) information technology procurements; 


(iii) construction; 


(iv) architects and engineers; 


(v) construction management; and 


(vi) land surveying services; 


(f) two state employees appointed by the Governor. 


(3) Chairperson and Meetings. The panel shall elect a chairman from the members at large and shall meet as often as necessary to afford a swift 
resolution of the controversies submitted to it. Four members present and voting shall constitute a quorum. In the case of a tie vote, the decision of 
the chief procurement officer is final. At-large members of the panel must be paid per diem, mileage, and subsistence as provided by law for 
members of boards, commissions, and committees. State employee members must be reimbursed for meals, lodging, and travel in accordance with 
current state allowances. 


(4) Jurisdiction. (a) Notwithstanding the provisions of Chapter 23, Title 1 or another provision of law, the Administrative Procedures Act does not 
apply to administrative reviews conducted by either a chief procurement officer or the Procurement Review Panel . The Procurement 
Review Panel  is vested with the authority to: 


(i) establish its own rules and procedures for the conduct of its business and the holding of its hearings; 


(ii) issue subpoenas; 


(iii) interview any person it considers necessary; and 


(iv) record all determinations. 


(b) A party aggrieved by a subpoena issued pursuant to this provision shall apply to the panel for relief. 


(5) Procedure. Within fifteen days of receiving a grievance filed pursuant to Section 11-35-4210(6), 11-35-4220(5), 11-35-4230(6), or 
11-35-4410(1)(b), the chairman shall either convene the review panel to conduct an administrative review or schedule a hearing to facilitate its 
administrative review. Except for grievances filed pursuant to Section 11-35-4230(6), the review panel shall record its determination within ten 
working days and communicate its decision to those involved in the determination. In matters designated by the review panel as complex, the review 
panel shall record its determination within thirty days. 


(6) Finality. Notwithstanding another provision of law, including the Administrative Procedures Act, the decision of the Procurement Review 
Panel  is final as to administrative review and may be appealed only to the circuit court. The standard of review is as provided by the provisions of 
the South Carolina Administrative Procedures Act. The filing of an appeal does not automatically stay a decision of the panel. 


HISTORY: 1981 Act No. 148, § 1; 1982 Act No. 431, § 1; 1993 Act No. 178,§ 36; 1997 Act No. 153, § 1; 2006 Act No. 376, § 56; 2006 Act No. 
387, § 11. 


SECTION 11-35-4420. Participation in review. [SC ST SEC 11-35-4420]


The appropriate chief procurement officer and an affected governmental body shall have the opportunity to participate fully as a party in a matter 
pending before the Procurement Review Panel  and in an appeal of a decision of the Procurement Review Panel, whether administrative or 
judicial. 


HISTORY: 2006 Act No. 376, § 3.
 
SECTION 1-23-600. Hearings and proceedings. [SC ST SEC 1-23-600]


(A) An administrative law judge shall preside over all hearings of contested cases as defined in Section 1-23-505 or Article I, Section 22, Constitution 
of the State of South Carolina, 1895, involving the departments of the executive branch of government as defined in Section 1-30-10 in which a 
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single hearing officer, or an administrative law judge, is authorized or permitted by law or regulation to hear and decide these cases, except those 
arising under the: 


(1) Consolidated Procurement Code; 


(2) Public Service Commission; 


(3) Department of Employment and Workforce; 


(4) Workers' Compensation Commission; or 


(5) other cases or hearings which are prescribed for or mandated by federal law or regulation, unless otherwise by statute or regulation specifically 
assigned to the jurisdiction of the Administrative Law Court. Unless otherwise provided by statute, the standard of proof in a contested case is by a 
preponderance of the evidence. The South Carolina Rules of Evidence apply in all contested case proceedings before the Administrative Law Court. 


(B) All requests for a hearing before the Administrative Law Court must be filed in accordance with the court's rules of procedure. A party that files 
a request for a hearing with the Administrative Law Court must simultaneously serve a copy of the request on the affected agency. Upon the filing 
of the request, the chief judge shall assign an administrative law judge to the case. Notice of the contested case hearing must be issued in 
accordance with the rules of procedure of the Administrative Law Court. 


(C) A full and complete record must be kept of all contested cases and regulation hearings before an administrative law judge. All testimony must 
be reported, but need not be transcribed unless a transcript is requested by a party. The party requesting a transcript is responsible for the costs 
involved. Proceedings before administrative law judges are open to the public unless confidentiality is allowed or required by law. The presiding 
administrative law judge shall render the decision in a written order. The decisions or orders of administrative law judges are not required to be 
published but are available for public inspection unless confidentiality is allowed or required by law. 


(D) An administrative law judge also shall preside over all appeals from final decisions of contested cases pursuant to the Administrative 
Procedures Act, Article I, Section 22, Constitution of the State of South Carolina, 1895, or another law, except that an appeal from a final order of 
the Public Service Commission and the State Ethics Commission is to the Supreme Court or the court of appeals as provided in the South Carolina 
Appellate Court Rules, an appeal from the Procurement Review Panel is to the circuit court as provided in Section 11-35-4410, an appeal from the 
Workers' Compensation Commission is to the court of appeals as provided in Section 42-17-60, and an appeal from the Department of 
Employment and Workforce is to the circuit court as provided in Section 41-35-750. An administrative law judge shall not hear an appeal from an 
inmate in the custody of the Department of Corrections involving the loss of the opportunity to earn sentence-related credits pursuant to Section 
24-13-210(A) or Section 24-13-230(A) or an appeal involving the denial of parole to a potentially eligible inmate by the Department of Probation, 
Parole and Pardon Services. 


(E) Review by an administrative law judge of a final decision in a contested case, heard in the appellate jurisdiction of the Administrative Law Court, 
must be in the same manner as prescribed in Section 1-23-380 for judicial review of final agency decisions with the presiding administrative law 
judge exercising the same authority as the court of appeals, provided that a party aggrieved by a final decision of an administrative law judge is 
entitled to judicial review of the decision by the court of appeals pursuant to the provisions of Section 1-23-610. 


(F) Notwithstanding another provision of law, a state agency authorized by law to seek injunctive relief may apply to the Administrative Law Court 
for injunctive or equitable relief pursuant to Section 1-23-630. The provisions of this section do not affect the authority of an agency to apply for 
injunctive relief as part of a civil action filed in the court of common pleas. 


(G) Notwithstanding another provision of law, the Administrative Law Court has jurisdiction to review and enforce an administrative process issued 
by an agency or by a department of the executive branch of government, as defined in Section 1-30-10, such as a subpoena, administrative search 
warrant, cease and desist order, or other similar administrative order or process. A department or agency of the executive branch of government 
authorized by law to seek an administrative process may apply to the Administrative Law Court to issue or enforce an administrative process. A 
party aggrieved by an administrative process issued by a department or agency of the executive branch of government may apply to the 
Administrative Law Court for relief from the process as provided in the Rules of the Administrative Law Court. 


(H)(1) This subsection applies to timely requests for a contested case hearing pursuant to this section of decisions by departments governed by a 
board or commission authorized to exercise the sovereignty of the State. 


(2) A request for a contested case hearing for an agency order stays the order. A request for a contested case hearing for an order to revoke or 
suspend a license stays the revocation or suspension. A request for a contested case hearing for a decision to renew a license for an ongoing 
activity stays the renewed license, the previous license remaining in effect pending completion of administrative review. A request for a contested 
case hearing for a decision to issue a new license stays all actions for which the license is a prerequisite; however, matters not affected by the 
request may not be stayed by the filing of the request. If the request is filed for a subsequent license related to issues substantially similar to those 
considered in a previously licensed matter, the license may not be automatically stayed by the filing of the request. If the requesting party asserts 
in the request that the issues are not substantially similar to those considered in a previously licensed matter, then the license must be stayed until 
further order of the Administrative Law Court. Requests for contested case hearings challenging only the amount of fines or penalties must be 
deemed not to affect those portions of orders imposing substantive requirements. 


(3) The general rule of subsection (H)(2) does not stay emergency actions taken by an agency pursuant to an applicable statute or regulation. 


(4) After a contested case is initiated before the Administrative Law Court, a party may move before the presiding administrative law judge to lift 
the stay imposed pursuant to this subsection. Upon motion by any party, the court shall lift the stay for good cause shown or if no irreparable harm 
will occur, then the stay shall be lifted. A hearing must be held within thirty days after the motion is filed with the court and served upon the 
parties to lift the automatic stay or for a determination of the applicability of the automatic stay. The judge must issue an order no later than 



fifteen business days after the hearing is concluded. 


(5) A final decision issued by the Administrative Law Court in a contested case may not be stayed except by order of the Administrative Law Court 
or the court of appeals. 


(6) Nothing contained in this subsection constitutes a limitation on the authority of the Administrative Law Court to impose a stay as otherwise 
provided by statute or by rule of court. 


(I) If a final order of the Administrative Law Court is not appealed in accordance with the provisions of Section 1-23-610, upon request of a party to 
the proceedings, the clerk of the Administrative Law Court shall file a certified copy of the final order with a clerk of the circuit court, as requested, 
or court of competent jurisdiction, as requested. After filing, the certified order has the same effect as a judgment of the court where filed and may 
be recorded, enforced, or satisfied in the same manner as a judgment of that court. 


(J) If an attorney of record is called to appear in actions pending in other tribunals in this State, the action in the Administrative Law Court has 
priority as is appropriate. Courts and counsel have the obligation to adjust schedules to accord with the spirit of comity between the Administrative 
Law Court and other state courts. 


HISTORY: 1993 Act No. 181, § 19; 1994 Act No. 452, §§ 1, 5; 1995 Act No. 92, § 1; 2004 Act No. 202, § 2, eff April 26, 2004; 2006 Act No. 381, § 1, 
eff June 13, 2006; 2006 Act No. 387, § 4, eff July 1, 2006; 2007 Act No. 111, Pt I, § 1, eff July 1, 2007, applicable to injuries that occur on or after 
that date; 2008 Act No. 188, § 1, eff January 1, 2009; 2008 Act No. 201, § 13, eff February 10, 2009; 2008 Act No. 334, § 7, eff June 16, 2008; 2010 
Act No. 278, § 23, eff July 1, 2010.
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